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1. Profit-Sharing Plans.

If a Profit-Sharing Plan allows for in-service distributions,
amounts which have been in the trust for at least two years
may be distributed before retirement or separation from
service. Plan may also permit in-service distributions if
participants have at least sixty months of participation. Rev.
Ruls. 68-24, 71-295 and 73-553.

a.
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2. Applicability to 401(k) plans.

There can be an in-service distribution from a 401(k) plan during
employment only if the participant has attained age 59% or if
the following requirements are satisfied.

The distribution qualifies as a hardship, described by
proposed regulations as "immediate and heavy financial
needs" for which the employee does not otherwise have
the resources; and

Hardship withdrawals do not exceed the principal portion
of the participant's elective deferrals to the plan.




3. Phased Retirement.

Pension plans may provide in-service distributions to
participants age 62 or older.

Pension plans generally cannot have a Normal Retirement Age
earlier than Age 62.
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4. In-service distributions permitted:

a. Profit sharing funds: amounts in plan for 2 years or
participant for 5 years.

b. 401(k) deferrals, safe harbor contributions, QNECs: Age
59% or hardship (but hardship distributions cannot be
rolled over).

c. Pension funds or plans that have received merger of
pension funds: Age 62.

d. In-plan Roth conversions may be permitted for funds not
otherwise eligible for in-service distribtions.
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Il. DISTRIBUTION
REQUIREMENTS
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A. Timing of Distributions.

The plan must provide that, unless the participant otherwise
elects, distributions under the plan will begin not later than the
sixtieth day after the close of the plan year in which the latest of
the following events occur.

1. The date on which the participant attains the earlier of
age sixty-five or the normal retirement age specified
under the plan;

2. The tenth anniversary of the year in which the participant
commenced participation in the plan; or

3. The participant terminates his service with the employer.
I.R.C. §401(a)(14).
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B. Spousal Consent.

In some instances, it may be necessary to obtain the consent of
the participant's spouse before a distribution may be made.
I.R.C. §§401(a)(11) and 417. Spousal consent is required for all
pension plans and for profit-sharing and 401(k) plans containing
annuity forms of benefit. Spousal consent is not required for
distributions from IRAs.
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C. Involuntary Cash-Out Rule/Mandatory Distributions.

1. A mandatory distribution is a distribution made to a
participant without the participant's consent before he or
she reaches the later of age 62 or normal retirement age.
A plan may provide for a mandatory distribution of a
participant's benefit only if the present value of the
vested total accrued benefit does not exceed the $5,000
cash-out limit. IRC §§411(a)(11), 417(e).
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IRC §401(a)(31)(B) provides that mandatory distributions
of more than $1,000 from a qualified retirement plan to a
plan participant (but not to a surviving spouse or
alternate payee) must automatically be rolled over into
an IRA unless the participant elects to have the
distribution rolled over to another retirement plan or to
take it in cash.

11

© Copyright 2016 by Richard A. Naegele, J.D., M.A.

lll. TAX TREATMENT
OF DISTRIBUTIONS

12

© Copyright 2016 by Richard A. Naegele, J.D., M.A.




A. Rollover Treatment.

1. Ingeneral.

An eligible rollover distribution from a qualified
retirement plan, 403(b) annuity, or a governmental 457
plan generally may be rolled over to any such plan or
arrangement, although these plans are not required to
accept rollovers. Similarly, IRA distributions may also be
rolled over to a qualified plan, 403(b) annuity, or
governmental 457 plan that accepts rollovers. (IRC
§8402(c)(8), 403(b)(8), and 457(e))
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b. Spousal Rollovers.

A surviving spouse may roll over distributions not
only to an IRA, but also to a qualified retirement
plan, 403(b) annuity, or governmental 457 plan in
which he or she participates. (IRC §402(c)(9))
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c. Rollovers by Nonspouse Beneficiaries.

Beneficiaries other than a surviving spouse may
directly rollover benefits into an IRA. The IRA is
treated as an inherited IRA of the nonspouse
beneficiary. Therefore, distributions from the IRA
are subject to the distribution rules applicable to
beneficiaries.
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I.  Rev. Proc. 2016-47 waiver of 60 day rollover
requirement in certain situations.

IRC §§402(c)(3) and 408(d)(3) require that eligible
rollover distributions from IRAs and tax-qualified
retirement plans be rolled over into the same or another
IRA or qualified plan within 60 days after the date of the
distribution.
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Rev. Proc. 2016-47 provides for a "self-
certification" procedure for waiver of the 60
day period in 11 specific situations.

1) An error was committed by the financial institution
receiving the contribution or making the distribution.

2) The distribution was in the form of a check and the
check was misplaced and never cashed.
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3) The distribution was deposited into and remained in
an account that the taxpayer mistakenly thought was
an IRA or a retirement plan.

A A L 5 e e

4) The taxpayer's principal residence was severely
damaged.

5) A member of the taxpayer's family died.
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6) The taxpayer or a member of the taxpayer's family
was seriously ill.

7) The taxpayer was incarcerated.

8) Restrictions were imposed by a foreign country.
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9) A postal error occurred.

10) The distribution was made on account of an IRS levy
and the proceeds of the levy were returned to the
taxpayer.

11) The party making the distribution delayed providing
information that the receiving plan or IRA required
to complete the rollover despite reasonable efforts
by the taxpayer to obtain the information.
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Rev. Proc. 2016-47 contains a "Certification for Late
Rollover Contribution" that the taxpayer must complete
and provide to the IRA custodian or plan administrator.

The IRA custodian or the plan administrator may rely on a
taxpayer's self-certification unless the IRA custodian or
plan administrator has actual knowledge that is contrary
to the self-certification.

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 21

e

o

Rollover Contribution must be completed as soon as
practicable after the reason listed no longer prevents the
taxpayer from making the contribution. Thirty days is

deemed to be a safe harbor for this requirement.
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If a taxpayer fails to complete a rollover within 60 days
for a reason other than the 11 listed in Rev. Proc. 2016-
47, the taxpayer may file a private letter ruling request
with the IRS to request a waiver.

Rev. Proc. 2003-16.
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e. IRA Rollovers: Bobrow v. Commissioner.
(TC Memo 2014-21.)

i. Holder of IRA can use 60-day rollover rule only
once in a rolling one-year period.

ii. Anindividual who makes a rollover from an IRA
cannot make another IRA rollover within the
next 365 days.

iii. The restriction does NOT apply to direct
trustee-to-trustee transfers between IRAs.
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B. Distributions are taxed as ordinary Income. IRC §72.

1. Distributions Paid in Installments or Annuity Form Are
Taxable as Ordinary Income in the Year Received.

2. Lump-sum distributions are taxable as ordinary income in
the year received unless rollover treatment is elected.
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IV. MINIMUM

DISTRIBUTION RULES.
I.R.C. §8401(a)(9), 4974;
TREAS. REG. §1.401(a)(9)
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UNIFORM DISTRIBUTION TABLE APPLICABLE DURING LIFETIME*

The U niform Ta ble AGE OF THE PARTICIPANT DISTRIBUTION PERIOD AGE OF THE PARTICIPANT DISTRIBUTION PERIOD
is used by plan 70 27.4 93 9.6
participants and 7 38 e &4
IRA owners to 7 36 % 86
calculate lifetime 3 27 % 81
distributions. ™ 28 7 78
The Uniform Table 7 29 % i
. 76 220 99 6.7
Is used .b.y a" 77 21.2 100 6.3
plan participants 2 203 o1 .o
and IRA owners 7 105 10 ss
unless the sole % 187 103 52
beneficiary is a - s p— a8
spouse who is 82 17.1 105 45
more than 10 years 83 163 106 a2
younger then the 84 155 107 39
participant. 85 148 108 37
86 14.1 109 34
87 134 110 3.1
88 12.7 111 29
89 12.0 112 2.6
90 11.4 113 2.4
91 10.8 114 2.1
92 10.2 115 or Older 1.9
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SINGLE LIFE TABLE
The Sing|e-|_ife Table AGE LIFE EXPECTANCY AGE LIFE EXPECTANCY AGE LIFE EXPECTANCY
i 0 82.4 38 45.6 76 12.7
is used to calculate 0 g2t 3 e L 127
post-death 2 80.6 40 436 78 114
. . e 3 79.7 41 42.7 79 10.8
required minimum 4 78.7 42 417 80 10.2
i H i 5 77.7 43 40.7 81 9.7
d'St"b‘{t'_on_s for 6 76.7 44 39.8 82 9.1
beneficiaries. 7 75.8 45 38.8 83 8.6
8 74.8 46 379 84 8.1
9 73.8 47 37.0 85 7.6
10 72.8 48 36.0 86 7.1
11 71.8 49 35.1 87 6.7
12 70.8 50 34.2 88 6.3
13 69.9 51 333 89 5.9
14 68.9 52 323 90 5.5
15 67.9 53 31.4 91 5.2
16 66.9 54 30.5 92 4.9
17 66.0 55 29.6 93 4.6
18 65.0 56 28.7 94 43
19 64.0 57 27.9 95 4.1
20 63.0 58 27.0 96 3.8
21 62.1 59 26.1 97 3.6
22 61.1 60 25.2 98 34
23 60.1 61 24.4 99 31
24 59.1 62 235 100 2.9
25 58.2 63 22.7 101 2.7
26 57.2 64 21.8 102 2.5
27 56.2 65 21.0 103 23
28 55.3 66 20.2 104 21
29 54.3 67 19.4 105 19
30 53.3 68 18.6 106 1.7
31 52.4 69 17.8 107 15
32 51.4 70 17.0 108 1.4
33 50.4 71 16.3 109 1.2
34 49.4 72 15.5 110 1.1
35 48.5 73 14.8 111+ 1.0
36 47.5 74 14.1
37 46.5 75 13.4 28
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The Joint and Survivor Table is used only By a participant
sole beneficiary and is more than 10 years younger than the participant.
This table is used only for distributions over the lifetime of the participant.

whose'spouse is the

JOINT & LAST SURVIVOR TABLE

§1.401(a)(9)-9, A-3
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AGE 70 71 72 73 74 75 76 77 78 79 8 8 8 8 8 8 8 8 8 8 90
30 | 535 535 535 534 534 534 534 534 534 534 534 534 534 534 534 533 533 533 533 533 533
31 | s25 525 525 525 525 525 524 524 524 524 524 524 524 524 524 524 524 524 524 524 524
32 516 516 515 515 515 515 51.5 515 515 515 514 514 514 51.4 51.4 51.4 51.4 51.4 514 514 514
33 | 506 506 506 506 505 505 505 505 505 505 505 505 505 505 505 504 504 504 504 504 504
3¢ | 497 496 496 496 496 496 496 495 495 495 495 495 495 495 495 495 495 495 495 495 495
35 | 487 487 487 486 486 486 486 486 486 486 485 485 485 485 485 485 485 485 485 485 485
36 | 478 477 477 477 477 477 476 476 476 476 476 476 476 476 476 475 475 475 475 475 475
37 | 468 468 468 467 467 467 467 467 466 466 466 466 466 466 466 466 466 466 466 466 466
38 | 459 459 458 458 458 457 457 457 457 457 457 457 456 456 456 456 456 456 456 456 456
39 | 489 449 449 448 448 448 448 448 447 447 447 447 447 447 447 447 446 446 446 446 446
40 | 440 440 439 439 439 438 438 438 438 438 437 437 437 437 437 437 437 437 437 437 437
a1 | 431 430 430 430 429 429 429 429 428 428 428 428 428 428 427 427 427 427 427 427 427
42 | 422 421 421 420 420 420 419 419 419 419 418 418 418 418 418 418 418 418 418 417 417
43 | 413 412 411 411 411 410 410 410 409 409 409 409 409 409 408 408 408 408 408 408 408
44 | 403 403 402 402 401 401 401 400 400 400 400 399 399 399 399 399 399 399 399 398 398
45 | 304 394 393 393 392 392 391 391 391 391 390 390 390 390 390 389 389 389 389 389 389
46 | 386 385 384 384 383 383 382 382 382 381 381 381 381 380 380 380 380 380 380 380 380
47 | 3727 376 375 375 374 374 373 373 372 372 372 372 371 371 371 371 371 370 370 370 370
48 | 368 367 366 366 365 365 364 364 363 363 363 362 362 362 362 362 361 361 361 361 361
49 | 359 359 358 357 356 356 355 355 354 354 354 353 353 353 353 352 352 352 352 352 352
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AGE 70 71 72 73 74 75 76 77 78 79 8 8 8 8 8 8 8 8 8 8 90
so [3501 350 349 348 348 347 346 346 345 345 345 344 344 344 343 343 343 343 343 343 342
s1 | 343 342 341 340 339 338 338 337 336 336 336 335 335 335 334 334 334 334 334 333 333
s2 | 334 333 332 331 330 330 329 328 328 327 327 326 326 326 325 325 325 325 325 324 324
53 | 326 325 324 323 322 321 320 320 319 318 318 318 317 317 317 316 316 316 316 315 315
s4 | 318 317 316 315 314 313 312 311 310 310 309 309 308 308 308 307 307 307 307 307 306
ss | 3.1 309 308 306 305 304 303 303 302 301 301 300 300 299 299 299 298 298 298 298 298
s6 | 303 301 300 208 297 296 295 294 293 293 292 292 291 291 290 290 290 289 289 289 289
57 | 295 294 202 201 289 288 287 286 285 284 284 283 283 282 282 281 281 281 280 280 280
ss | 288 296 284 283 281 280 279 278 277 276 205 275 274 274 273 273 272 272 272 272 271
so | 281 279 277 2725 274 272 271 270 269 268 267 266 266 265 265 264 264 264 263 263 263
60 | 2724 272 270 268 266 265 263 262 261 260 259 258 258 257 256 256 255 255 255 254 254
61 | 267 265 263 261 259 257 256 254 253 252 251 250 249 249 248 248 247 247 246 246 246
62 | 261 258 256 254 252 250 248 247 246 244 243 242 241 241 240 239 239 238 238 238 237
63 | 254 252 249 247 245 243 241 239 238 237 236 234 234 233 232 231 231 230 230 229 229
64 | 208 245 243 240 238 236 234 232 231 229 228 227 226 225 224 223 223 222 22 21 221
65 | 243 239 237 234 231 229 227 225 224 222 221 219 218 217 216 216 215 214 214 213 213
66 | 237 234 231 228 225 223 220 218 217 215 213 212 211 210 209 208 207 207 206 205 205
67 | 232 228 225 222 219 216 214 212 210 208 206 205 204 202 201 201 200 199 198 198 197
68 | 227 223 220 216 213 210 208 206 203 201 200 198 197 195 194 193 192 192 191 190 190
69 | 222 218 214 201 208 205 202 199 197 195 193 191 190 188 187 186 185 184 183 183 182
70 | 218 213 209 206 202 199 196 194 191 189 187 185 183 182 180 179 178 177 176 176 175
71 | 213 209 205 201 197 194 191 188 185 183 181 179 177 175 174 173 171 170 169 169 168
72 | 209 205 200 196 193 189 186 183 180 177 175 173 171 169 167 166 165 164 163 162 161
73 | 206 201 196 192 188 184 181 178 175 172 169 167 165 163 161 160 158 157 156 155 154
74 20.2 19.7 19.3 18.8 184 18.0 17.6 173 17.0 16.7 16.4 16.2 15.9 157 155 154 15.2 151 15.0 149 148
75 | 199 194 189 184 180 176 172 168 165 162 159 156 154 152 150 148 146 145 144 143 142
76 | 196 191 186 181 176 172 168 164 160 157 154 151 149 147 144 143 141 139 138 137 136
77 | 194 188 183 178 173 168 164 160 156 153 150 147 144 142 139 137 135 134 132 131 130
78 | 191 185 180 175 170 165 160 156 152 149 145 142 139 137 134 132 130 129 127 126 124
79 | 189 183 177 172 167 162 157 153 149 145 141 138 135 132 130 128 125 124 122 120 119
80 18.7 181 175 16.9 16.4 159 154 15.0 145 141 13.8 134 131 12.8 12.6 123 121 119 117 115 114 30
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Provides a uniform commencement date for benefits under all
qualified plans, IRAs, 403(b) annuities, custodial accounts and
457 plans for governmental and tax exempt employers.
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1. Required Beginning Date (RBD).

a. Required beginning date for participants in
qualified plans (other than five percent owners and
IRA holders).

Distributions must begin by April 1 of the calendar
year following the later of:

(i) the calendar year in which the participant
attains age 70%; or

(ii) the calendar year in which the participant
retires. I.R.C. §401(a)(9)(C).

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 32
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b. Required beginning date for five percent owners
and IRA holders.

No later than April 1 following the calendar year in
which participant or owner attains age 70%
regardless of retirement date.

i. Reg.1.401(a)(9)-2: Q/A-2(c) defines 5%
owner for RMD as one who is a 5% owner in
the calendar year during which he turns 70%
or in a plan year ending in a calendar year in
which the employee attains Age 70%.
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2. Required minimum distribution (RMD): IRA or Defined
Contribution Plan.

Distributions must be sufficient to amortize a participant's
benefits over:

a. atime period based on a divisor from the Uniform
Table; or

b. if the participant's spouse is the sole beneficiary
and the spouse is more than ten years younger
than the participant, the joint life expectancy of
the participant and spouse.

c. For a defined contribution plan, the annual
distribution must equal at least the quotient
obtained by dividing the participant's account
balance by the applicable life expectancy.

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 34
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c. Roth IRAs and Roth 401(k)s.

i.  RMD rules do not apply to pre-death (i.e., age
70%) distributions from a Roth IRA.

ii. RMD rules do, however, apply to distributions
from a Roth 401(k).

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 35
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3. Multiple Plans or IRAs.

a. Anindividual is required to receive an RMD from
each separate qualified plan.

b. IRAs can be aggregated and the RMD can be
distributed from one of several IRAs.

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 36
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B. Calculation of Life Expectancy.

Distributions during the lifetime of the participant must be
made over a period no longer than the period determined under
the Uniform Table reflecting the joint life expectancy of the
participant and a beneficiary ten years younger than the
participant. The table's factors are recomputed annually, so the
divisor decreases by less than one year every year.
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1. Calculation of required minimum distribution.
To determine the minimum required distribution:

® First determine the participant's age on his or her
birthday in the appropriate distribution year.

® Next, divide the prior year-end account balance by
the divisor in the Uniform Table that corresponds to
that age.

® The appropriate distribution must be made by
December 31 of each year.
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Example of Required Minimum Distribution.

Age 70% on August 3, 2012.

Required Beginning Date is April 1, 2013

Balance on Date Uniform Table Factor Distributed By
12/31/2011 274 (Age 70) 04/01/2013
12/31/2012 26.5 (Age 71) 12/31/2013
12/31/2013 25.6 (Age 72) 12/31/2014
12/31/2014 24.7 (Age 73) 12/31/2015
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2. Special rule if much younger spouse is sole beneficiary.

If the sole designated beneficiary of an employee is the
employee's surviving spouse, for required minimum
distributions during the employee's lifetime, the applicable
distribution period is the longer of the distribution period
determined in accordance with the Uniform Table OR the
joint life expectancy of the employee and spouse using the
employee's and spouse's attained ages as of the employee's
and the spouse's birthdays in the distribution calendar year.
Reg. §1.401(a)(9)-5, A-4(b). This formula mandates
recalculation of the employee's and the spouse's life
expectancies. The joint life expectancy table would be used
when the spouse is 10 years younger than the participant.

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 40
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a. The spouse is the sole designated beneficiary for
this purpose if the spouse is the sole beneficiary of
the employee's entire interest at all times during
the distribution calendar year. Reg. §1.401(a)(9)-5,
A-4(b).

b. The determination of whether the participant will
use the Uniform Table or the true joint life
expectancy of the participant and spouse is made
annually. Thus, if the spouse predeceases the
participant, or they are divorced, the participant
goes back to using the Uniform Table.

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 41

C. Determination of Beneficiary.

Practice Hint: Check your clients' (and your own) beneficiary
designation forms to assure that they are proper and current.

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 42
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1. Determination of beneficiary.

The final determination of the designated beneficiary will
be determined based on the beneficiaries designated as
of September 30 of the year following the calendar year
of the participant's death. Consequently, any person
who was a beneficiary as of the date of the employee's
death, but is not a beneficiary as of a later date is not
taken into account in determining the employee's
designated beneficiary for purposes of determining the
distribution period for required minimum distributions
after the employee's death. Reg. §1.401(a)(9)-4, A-4(a).

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 43
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3. The participant's beneficiary selections are fixed at the
time of the participant's death. New beneficiaries cannot
be created after the death of the participant. It is
possible, however, for some beneficiaries to disclaim
their benefits in favor of other beneficiaries already
named by the participant prior to his or her death.
Alternatively, some beneficiaries may choose to receive
their entire benefit prior to September 30 of the year
following the year of the participant's death and thereby
be removed from the group of beneficiaries for purposes
of determining the distribution period.
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4. Designated Beneficiaries.

An entity that is not an individual, such as the
employee's estate, may not be a designated
beneficiary. If an entity other than an individual
(i.e., human) is designated as a beneficiary of an
employee's benefit, the employee will be treated
as having no designated beneficiary for purposes
of IRC §401(a)(9), even if there are also individuals
designated as beneficiaries. Reg. §1.401(a)(9)-4,
A-3.

© Copyright 2016 by Richard A. Naegele, J.D., M.A.

b. Only individuals may be designated beneficiaries.

45

1. Pass Through Trusts as Beneficiaries of an IRA.

a. Tobe a"Pass Through Trust" or "conduit trust,"
the trust language must provide that all IRA
distributions that will be received by the trust
must annually be distributed to a person or
persons who are the beneficiaries of the trust.

© Copyright 2016 by Richard A. Naegele, J.D., M.A.
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i. If the distributions will be distributed by the trust
to one beneficiary, then that beneficiary will be the
Designated Beneficiary and the beneficiary's age
will be used to calculate the required distributions
from the IRA.

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 47
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ii. Ifthe distributions will be distributed by the trust
to more than one beneficiary, then the oldest
beneficiary of the class will be the Designated
Beneficiary whose life expectancy will be used to
calculate the required distributions.

PLR 200444033 permits separate IRAs to be
established in the name of the IRA owner FBO the
beneficiary. Distributions are based on the oldest
beneficiary's life expectancy.

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 48
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iii.  All trust beneficiaries who may receive the IRA
distributions must be individuals.

© Copyright 2016 by Richard A. Naegele, J.D., M.A.
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2. Non Pass Through Trusts as Beneficiary of an IRA.

a. Ifatrustis nota Pass Through Trust, then all trust
beneficiaries, including contingent beneficiaries,
will be used to determine the required minimum
distributions. Reg. §1.401(a)(9)-5, A-7(c); Rev.
Proc. 2006-26.

© Copyright 2016 by Richard A. Naegele, J.D., M.A.
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i. If all trust beneficiaries are individuals, then
the age of the oldest beneficiary will be
used to determine the required minimum
distributions.

ii. If even one trust beneficiary is not an
individual, then the IRA will have no
Designated Beneficiary. The effect is that all
of the assets must be distributed under the
5 year rule.

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 51
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3. Accumulation Trust.

No beneficiary is older than the primary beneficiary and
all beneficiaries are humans.

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 52
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E. Post-Death Distributions for Death Before the
Required Beginning Date.

1. The five-year rule. The five-year rule states that, unless
an exception otherwise exists, the entire IRA or plan
account must be distributed no later than December 31 of
the fifth year following the year of the participant's death.
I.R.C. §401(a)(9)(B)(ii).
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2. Life Expectancy Rule is Default Rule for Pre-RBD Death
Payments to Designated Beneficiaries (i.e., Humans). In
the absence of a plan provision requiring or permitting an
election of the five year rule, the final regulations provide
that the life expectancy rule is the default rule for pre-
RBD Death Payments. If a participant dies before his RBD,
his beneficiaries will receive benefit payments based on
their life expectancies, unless the plan provides
otherwise. Reg. §1.401(a)(9)-3, A-4(a)(1).
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a. Ifthe employee has a designated beneficiary,
distributions are to be made in accordance with the
life expectancy rule in IRC §401(a)(9)(B)(iii) and (iv)
unless the plan either mandates the five-year rule
or permits a beneficiary to elect the five-year rule.

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 55

3. No Designated Beneficiary (i.e., Non-Human is
Beneficiary). If the employee has no designated
beneficiary, distributions are to be made in accordance
with the five-year rule. Reg. §1.401(a)(9)-3, A-4(a)(2).

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 56
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4. Summary of Distribution Periods for Death before the
Required Beginning Date.

a. Ifthe employee has a designated beneficiary,
distributions are to be made in accordance with the
life expectancy rule and the five-year rule is not an
option (unless the plan either mandates the five-
year rule or provides beneficiaries with the option
of electing the five-year rule). Therefore, if
distributions to the beneficiary do not commence
by December 31 of the year following the death of
the employee, the 50% excise tax under IRC §4974
will be applicable.

© Copyright 2016 by Richard A. Naegele, J.D., M.A.

57

b. If the employee has no designated beneficiary,
distributions are to be made in accordance with the
five-year rule and the life expectancy rule is not an
option.
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Spouse as beneficiary. If the spouse is the sole
individual beneficiary, the spouse must receive
distributions over the spouse's life expectancy
(calculated under the Single Life Table) beginning no
later than the later of

i. December 31 of the year the participant would
have attained age 70%, or

ii. December 31 of the year following the year in
which the participant died. Reg. §1.401(a)(9)-3,
A-3(b). I.R.C. §401(a)(9)(B)(iv).
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a. The final regulations provide that, during the
surviving spouse's lifetime, the spouse’s life
expectancy is recalculated annually beginning in
the year the participant would have attained age
70%.

b. Upon the death of the spouse, however, any

benefits remaining in the original participant's plan

must be paid out over the remaining (fixed term)
life expectancy of the surviving spouse, computed
as of the age of the spouse on the birthday of the
spouse in the year of the spouse's death.
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c. Alternatively, the spouse can rollover the inherited
plan or IRA benefits to the spouse's own IRA or
qualified plan. For purposes of distributions from
the spouse's rollover IRA, the spouse is treated as
the participant and, therefore, can use the Uniform
Table for distributions.
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6. Nonspouse beneficiary.

If a nonspouse is the sole individual beneficiary, the
beneficiary is required to receive distributions over the
beneficiary's life expectancy (based on the age of the
beneficiary on the birthday of the beneficiary in the year
following the year of the participant's death) beginning
no later than December 31 of the year following the year
of the participant's death. Reg. §1.401(a)(9)-8, A-3(a).
I.R.C. §401(a)(9)(B)(iii).
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a. The life expectancy of the beneficiary is calculated
under the Single Life Table. The initial calculation
of the beneficiary's life expectancy establishes a
period certain which is then reduced by one for
each year thereafter to determine the appropriate
factor for such year.
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b. If the beneficiary is not an individual (i.e., under the
Regulations, there is no designated beneficiary),
benefits must be distributed in accordance with the
five-year rule.
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c. Although the life expectancy rule has replaced the
five year rule as the default rule, distributions
under the life expectancy rule must commence by
December 31 of the year following the year of the
participant's death in order to avoid the 50% excise
tax under IRC §4974.
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7. Rollovers by Nonspouse Beneficiaries.

a. PPA added §402(c)(11) to the Internal Revenue
Code. Under §402(c)(11), if a participant in a tax-
qualified retirement plan dies leaving his accrued
benefit under the plan to a nonspouse designated

beneficiary, the designated beneficiary may be able

to roll over the inherited funds directly into an IRA.

Plans are required to permit such rollovers by
nonspousal beneficiaries after 2009.
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c. The rollover must be accomplished by a direct
trustee-to-trustee transfer (a "direct rollover").
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e. The nonspouse rollover IRA is treated as an
"inherited IRA" of the nonspouse beneficiary.
Distributions from the IRA are subject to the
distribution rules applicable to beneficiaries.

f.  The IRA must be identified as an IRA with respect
to the deceased individual and must also identify
the deceased individual and the beneficiary. For
example, "Tom Smith as beneficiary of John Jones."
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h. Nonspouse rollovers are not subject to the notice
requirements of IRC §402(f) or to the mandatory
20% federal income tax withholding requirements
of IRC §3405(c) which applies to eligible rollover
distributions from a qualified plan.

k. Nonspouse beneficiary cannot rollover into a Roth
IRA.
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8. Multiple beneficiaries.

a. Where there is more than one beneficiary, all
beneficiaries must be individuals or no beneficiary
can use the life expectancy payout method, unless
the shares of the various beneficiaries constitute
separate accounts with separate accounting for
profits and losses as of the "applicable date."

ii. The 2002 final regulations provide the
applicable date for the establishment of
separate accounts is December 31 of the year
following the year of the participant's death.
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© Copyright 2016 by Richard A. Naegele, J.D., M.A.

Multiple beneficiaries who are individuals and who
have not established separate accounts payable
to the various beneficiaries by December 31 of the
year following the year of the participant's death
must receive distributions over the oldest
beneficiary's life expectancy with distributions
commencing no later than December 31 of the
year following the year of the participant's death.
Reg. §1.401(a)(9)-3, A-3(a); and -5, A-7.
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© Copyright 2016 by Richard A. Naegele, J.D., M.A.

If there are multiple beneficiaries who have not
established separate accounts by December 31
of the year following the death of the participant
(prior to the Required Beginning Date) and at
least one of the beneficiaries is not an individual,
the entire IRA or plan account must be distributed
under the five-year rule.

72

36



required di

F. Post-Death Distributions for Death After the Required
Beginning Date.

1. The required minimum distribution for the year during
which the participant died is based on the participant's

stribution schedule (e.g., the Uniform Table).

Reg. §§1.401(a)(9)-5, A-4(a)(1).
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2. Required minimum distributions for the year following

the participant's death are based on the
distribution period." These rules are similar to

the rules for post-death distributions for death prior to
the Required Beginning Date except that the five-year
rule and the special spousal distribution rules of I.R.C.

B)(iv) are not applicable.
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3. Surviving spouse as sole beneficiary.

The applicable period for the distributions is the life
expectancy of the surviving spouse. As noted above, the
spouse's life expectancy is recalculated annually while the
spouse is alive but fixed at the spouse's death for a
specific term based on the spouse's age on the spouse's
birthday in the year of the spouse's death. Alternatively,
the spouse may rollover the benefits to an IRA or to
another qualified plan.
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4. Non-spouse beneficiary.

If a non-spouse is the sole individual beneficiary, the
applicable distribution period is the beneficiary's life
expectancy.
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Multiple individual beneficiaries.

If there are multiple individual beneficiaries who have not
established individual accounts, required minimum
distributions are made on a fixed term basis over the life
expectancy of the oldest beneficiary.
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Multiple beneficiaries where one or more are not
individuals.

If there are multiple beneficiaries who have not
established individual accounts and at least one of them is
not an individual (even if one of the beneficiaries is the
surviving spouse), the applicable distribution period is
based on the participant's life expectancy using the IRS
single life expectancy table, based on the participant's
age on his birthday in the year of his death and reduced
by one year for each year thereafter. Reg. §§1.401(a)(9)-
4, A-3; and =5, A-5(c)(3). This distribution method also
applies to a single non-individual beneficiary.
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8. Separate accounts.

If the beneficiaries' accounts have been divided into
separate accounts, the required minimum distribution
rules are applied separately with respect to each separate
account. Reg. §1.401(a)(9)-8, A-3.
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G. Summary.

1. Uniform Table is only used by participants.
2. Single Life Table is only used by beneficiaries.

3. Joint and Last Survivor Table is only used by participants
with spouse more than 10 years younger than the
participant.
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4. Year of Death:

a. Distribution pursuant to Uniform Table based on
participant's age on birthday in year of death.
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5. Year Following Year of Death:

a. September 30 — determine beneficiaries.
b. December 31:
i. Establish separate accounts.

ii. Commence distributions to beneficiaries.
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6. Beneficiary RMDs.

a. Spouse:
i. Single Life Table.
ii. Recalculate life expectancy.

iii. Fixed term at death of spouse based on age of
spouse at death.

iv. Spouse can also rollover to her/his own IRA
and then use Uniform Table.
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b. Non-Spouse:

i. Single Life Table.

ii. Fixed Term based on age of beneficiary in
year following year of death of IRA
owner/plan participant.
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c. Non-Human:

i. 5yearrule (for death prior to Required
Beginning Date).

ii. Deceased Participant's life expectancy (using
single life table) based on age on birthday in
year of death (for death after Required
Beginning Date).
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H. Sanction for Failure to Comply.

Excise tax is imposed equal to fifty percent of amount that
should have been distributed. Tax is payable by person who
should have received the non-distributed benefit. Sanction can
be waived by IRS. |.R.C. §4974.
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V. LONGEVITY RISK AND
LONGEVITY ANNUITIES
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A. Longevity Annuity —

A type of fixed income annuity (FIA) providing deferred
lifetime income typically beginning at age 80-85.
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With a Longevity Annuity providing lifetime income
commencing at age 85, retirement investment planning is
simplified. A 65 year old would only need to plan for
retirement income until age 85 knowing that at 85 a new
lifetime income stream will commence.
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Estimated Annuity Benefit. A male retiree who is 65 and
pays $100,000 in a single payment for a Longevity Annuity
beginning at age 85 could receive annual lifetime payments
of $55,000 - $65,000.
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The benefits paid under the Longevity Annuity reflect
mortality gains estimated to be 35%. Thus, the individual
may have a monthly income at age 85 that is 35% greater
than would be provided by conservatively investing the
premium amount.
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Qualifying Longevity Annuity Contract (QLACs).

IRS final regulations under Treasury Regulation §1.401(a)(9)-6,
Q&A — 17 allow the value of QLACs to be excluded from a
participant's account balance for purposes of determining
Required Minimum Distributions (RMDs).
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QLACs must begin distributions no later than the month after
the participant's 85 birthday but could provide for an earlier
stating date.

Final Regulations apply to contracts purchased or exchanged
after July 1, 2014.
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The premiums paid on QLACs are limited to the lesser of:
e $125,000 (adjusted for inflation); or

e 25% of the participant's account balance on the
date of payment.

$125,000 limit applies to all accounts held by a participant —
IRAs and retirement plans are combined.
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Premiums exceeding these amounts cause the contracts to
cease to be QLACs. Multiple contracts are added together.

Inadvertent premiums in excess of the limits can be corrected.
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QLAC must be purchased from an insurance company.

QLAC cannot contain cash surrender rights or provide for a
lump sum distribution.
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Benefits paid from a QLAC following the participant's death
are limited. A surviving spouse as a sole beneficiary is
permitted to receive a life annuity with payments not
exceeding 100% of the payments received by the participant
(i.e., Qualified Joint and 100% Survivor Annuity).
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VI. PREMATURE
DISTRIBUTION RULES.
.R.C. §72(t)
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A. Additional Tax Imposed on Premature Distributions
from Qualified Plans, IRAs and 403(b) Annuities.

1. Additional ten percent income tax applied to any taxable
distributions made before death, disability or attainment
of age 59%.
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2. The ten percent additional income tax is imposed on
amounts included in income.

become subject to the tax.

b. Anyamount that is rolled over, or any return of
non-taxable employee contributions (including
non-deductible IRA contributions and qualifying
distributions from Roth IRAs) is not subject to the
tax.
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a. Amounts deemed distributed, such as failed loans,
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3. Exceptions.

Additional tax does not apply to distributions:
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a.  Which are part of a series of substantially equal
periodic payments (not less frequently than
annually) made for the life (or life expectancy) of
an individual or the joint lives of the individual and
the individual's designated beneficiary; however, if
the method of distributions is changed prior to the
later of five years or attainment of age 59%, the ten
percent premature distribution penalty will be
assessed on all distributions previously made; I.R.C.
§72(t)(2)(A)(iv). IRAs need not be aggregated for
this exception. An individual can take distributions
from one of two or more IRAs under this method
without triggering the §72(t) tax on premature
distributions. PLR 9723035.
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b. To employees who separated from service
after attainment of age fifty-five (this exception
does not apply to IRA distributions); I.R.C.
§72(t)(2)(A)(v).

For qualified public safety employees, age 50 is
substituted for age 55 for this exception. IRC
§72(t)(10).

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 104

52



c.  Which are dividends paid with respect to ESOP
stock; I.R.C. §72(t)(2)(A)(vi).

d. Used to pay deductible medical expenses.
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e. Toan alternate payee under a qualified domestic
relations order; I.R.C. §72(t)(2)(C).

f.  Distributions to unemployed individuals to pay
health insurance premiums are exempted from the
additional ten percent tax under certain
circumstances. |.R.C. §72(t)(2)(D). Applies to IRAs
only.

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 106

53



P

g. Distributions for qualified higher education
expenses furnished to the taxpayer, the taxpayer's
spouse or a child or grandchild of the taxpayer are
exempt from the §72(t) tax. I.R.C. §72(t)(2)(E).
Applies to IRAs only.

h. Distributions for qualified first-time homebuyers
are exempt from the additional ten percent tax.
I.R.C. §72(t)(2)(F). The exemption for qualified first-
time homebuyer distributions is subject to a
$10,000 lifetime limitation. I.R.C. §72(t)(8)(B).
Applies to IRAs only.
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i. The additional ten percent tax will not apply to
distributions made on account of an IRS levy on
a taxpayer's IRA or tax-qualified retirement
plan. I.R.C. §72(t)(2)(A)(vii).
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C. Distributions Following Death of Participant.

Any distributions made by reason of the death of the participant
(or IRA - holder) are not subject to the tax. IRC §72(t)(2)(A)(ii).

If a surviving spouse rolls over the decedent's assets into his or
her own IRA, subsequent distributions from that IRA will be
subject to the early distributions tax if the surviving spouse is
under age 59% at the time of the distribution and is not eligible
for any other exception.
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D. Distributions Pursuant to Disability of Participant.

A distribution made to a person after he or she has become
disabled is not subject to the ten percent early distribution tax.
IRC §72(t)(2)(A)(iii).

Disability is defined on Code §72(m)(7) as a physical or
mental impairment that can be expected to result in
death or be of long, continued and indefinite duration.
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Vil. DIRECT ROLLOVER AND
WITHHOLDING RULES.

.R.C. §§401(a)(31),
402, 522, 3405,
REG. §1.401(a)(31)

111
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A. Overview.

1. Recipients of eligible rollover distributions from tax-
qualified retirement plans must be permitted to transfer
such distributions directly to eligible retirement plans or
Individual Retirement Accounts designated by the
participant.
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2. "Eligible retirement plans" include IRAs and tax-qualified
retirement plans under I.R.C. §501(a). I.R.C. §402(c)(8)(B).

3. The regulations provide for a $200 de minimus exception.
Thus, plans must provide for trustee-to-trustee transfers
unless the distribution amount is less than $200.
Additionally, plans need not withhold federal income tax
on distributions of less than $200.

© Copyright 2016 by Richard A. Naegele, J.D., M.A. 113

i i o

o o
M/WW&%% 2

B. Definition of Eligible Rollover Distribution. I.R.C.
§402(c)(4).
The term "eligible rollover distribution" means any distribution to an

employee of all or any portion of the balance to the credit of an
employee in a qualified trust; except that such term shall not include:

1. Anydistribution which is one of a series of substantially equal
periodic payments (not less frequently than annually) made
for:

a. The life (or life expectancy) of the employee or the joint
lives (or joint life expectancies) of the employee and the
employee's designated beneficiary; or

b. A specified period of ten years or more.
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C. Eligible Rollover Amounts Not Transferred Directly to IRA or
Other Qualified Plans Subject to Twenty Percent Withholding
Tax. I.R.C. §3405(c).

1. Federal income tax is required to be withheld at the rate of
twenty percent on any distribution that is eligible to be
rolled over but which is not transferred directly to an
eligible plan.

2. Since hardship distributions from §401(k) or §403(b) elective
deferrals are not eligible rollover distributions, such
distributions are not subject to the twenty percent
withholding requirement.

3. The withholding requirements do not apply to distributions
from IRAs.
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TO
Roth Roth
Traditional SIMPLE 0 Qualified
IRA & SEP IRA 403(b) Gov't. 457 Plan 401(k) 403(b) Roth IRA*
Acct. Acct.
Traditional IRA Y N Y Y Y N N Y
SEP Y N Y Y Y N N Y
SIMPLE IRA** Y Y Y Y Y N N Y
403(b) - Other Than Roth
F 403(b) Y N Y Y Y N N Y
R | Governmental 457 Y N Y Y Y N N Y
O | Qualified Plan - Other Than
Roth 401(K) Y N Y Y Y N N Y
M Desi d Roth 401(k)
esignate ot
Account by Direct Rollover N N N N N Y Y Y
Designated Roth 403(b)
Account by Direct Rollover N N N N N Y Y Y
Roth IRA N N N N N N N Y
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