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Overview
Tror the last Tew yeors, accountanls,
lawryers and other tax practitioners in
the qualified plan area have felt
somewhil assured of the slate af the
law addresaed in this article.
Hoewvever, the recent sth Circuil opin
wans of Lamphing v Golden andd Tnove
Yates, which will be analyred later,
have caused conslernalion among
pension practitioners. Accotntants,
lavewars and other tax practitioners
vt Buzen compelled Lo question
whether the legal insulatiom of TRA
oweners against credilors has boen
dealt a blow becanuse of Lanpking in
lennesser and other dth Cireuit juris-
dictions, As Jdetailed o this article,
the authars are nat of this apinian.
The impact of Yites on vwner-
parlicipant plans may prove to be ‘
e prolleratic.

Many tax proctitioners ane awang
of the fact that o participant's acored
beneht or accodint halance in a
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yualificd relircment plan is insulaled
tronn attack by that participant's
creditors, Whether the creditor is
assciling righls as o general creditor,
insalvency creditor or bankrupley
crediten, Employee Retirement
[rvcomme Security Act's [FRIBA] ank-
alienalion protechions are extensive,
Huwever, fax praclilivners may T
unaware that sienificant chinks in
the armor exist, parbicularly in
wwener-only plans and 1RAs, which
arve nok protected by BRESAL This arti-
cle will attempt o identily these
chinks in the armor, An interesting
dichotomy as tir the treatment of
SIMPLE and simplified employee
pension (51 I AS hath in and out-
side of bankruptey will also be
analvacd.

Anli-Alicnation Provisions
ERISA. Tille [ of ERISA provides that
a pensinn plan shall require that
benefits under the plan may not be

assigned or alienaled. In other
wiirds, The an must provide a con-
tractual "anti-alicna lion clawse,!

In order tor the anti-alienation
clause o be effective, the underlving
plan must conslilule a pension plan,
which is defined by FEISA as any
"plan, fund or program which .
cslablished or maintained by an
etaployer thal provides a retirement
inceme to employees,"? An BERISA
pension plan, therelore, generally
SNCOM IASRes pension, prt'.-fit-!-aha TINg,
aned section 4010 plans. As detailed
below, the position of the
Department of Labor (DOL) iy that
the phease also encompasses a GEI
A, A plan that does not benefit any
commoen-law emploves is nob an
ERISA pension plan, As discussed
helow, this certainly applies to non-
SEP anl non-SIMPLE [RAS and may
apply in the caze of Keogh plans or
corporate plans in which enly the
o ners parlicipale,

T

Internal Revenue Code (IRC).
Bullressing ERISA with regard Lo tax
qualified plans, the 1RC provides that
“a trust shall nol conslilule a quali
fied trust wnder this secHon unless
the plam of which such trust is a part
provides that benefils provicded
under the plem may not b assigned
or alienated,”™

Moither the ERISA nor IRC anli-
alienation proteclions appl} 1oy assals
hetd under noequalified deferoed
ccﬁm]:n:nsal‘im'r .arrangrs-m:?-ﬁm. Fovern-
ment plans, church plans or any IRA
arrangement described under TRC
Section ADE |which, as detailed
below, has been held to incdude not
only general owner-cslablished and
maintained IHAs, bul also emplover-
eatablished SETP and SIMPLE [RAs
under IRC Sections A0E(Ky and ()]0
There are a number of excephions to
the general ERISA and TRC andi
alienation provisions

ERISA Pre-emption, The ERISA anfi-
alienatinn provisions are given force
by the pre-cmption provisions also
conlained in BRISA, ERESA Section




Hld{a) provides that the provisions
ol ERISA supersede state lawy
insomch as such lows relale Lo
emploves benefit plans The 1R 15A
anti=alicnativin and pre-emption
provvisions generally combine Lo
make state atiachment and garnish-
menl laws inapplicable o an indi-
vidual's benetite under an ERISA
pension plan,

A dichoteory exisls with regared Lo
SEITand SN AL, These
crnplover-established and main-
tained [BA arrangemenls ane
deemed fow that reason to comakibbe
ERISA pensivn plans, Drespite that
characterization, such arrangements
are nwot protected under the FRISBA
anti-alienalion provisions as noeted
above. &g addressed I the discus-
sion about the Lanipkoes case, this
dicholomy is al e corge ol dhal
cour's apinian that state law
protections fur SEF IR AS are pre-
empted by BRISA.

The Bankruplcy Code
Statutory Guidelines, The hank
ruptey code provides generally far
inclusion af all legal ve vguitable
intiorests in the Bambkmiptey estate of
the: debtor, Such bankruptey estate
is generally comprised of all the
debtor's property, except as noted
by Banlruptey Code Section
2] A restriclion g Lhe
transfer of a benelicial intereat of the
ot inca lrust thal = enfurceable
inder applicable non-bankruptoy
lawe is enforceable in a case under
this litle." Thus, Lo the extenl e
interest of a deltoe ina trast con-
Luins a restriction on transfer which
is enforceable under "applicable
nom-bankrupley lawg” such an inter-
eslis nol within the definition of
prraperty Foar purposes af
bankruptow.

Fatterson v Shunrate, In 1992, the
U5 Supreme Court resolved a splil
among the 1S, Circuil Courls of
Appeals by holding that BIZISAS
prohibilion aeainst the assipnment
o alienation of pension plan bene-
fits is a restriction on the teansfer of

adebiors bonelicial foberest ina
brust that is enforceable under appli-
vablu nun-bankruptey law. Thus, a
debtar's inlerest in an ERTSA pen
s1an plan is excluded from the bank-
eupley estate and not subgect to
attachment by credilors’ claims$
The supreme Courl stated that
Bankruptoy Code Seotion 341002 )
AICOTaasses relevant non-
bankruptey law such as ERISA.

S5EF and SIMIPLE [TRAs — A
Fascinating Dichotomy, A SEF TRA
is an arrangement mainlained by an
erployer and put into place for the
benedit of it employess, A SIMFLE
[RA 35 alsa anarrangement thal is
established and maintained byan
conployer for e benefit of its
POy e

Eecall that an ERISA pensinn rlan
is amy “plan, Tund or program
which is established or maintained
by ancemployer ., that provides
refiremment income o cmplovoos,
Althrugh eontribuitions under both
SEP and SIMPLE 1RAS are immedi-
ately allocated among the individa
ally ewned TRAs of the participating
employces, practiticners have long
conceded the fact that such arrange-
ments fit the definition of an ERISA
pension plan due o the cmployer
involverment in the arranmement
Thu Departient of Labor has cate-
gorically taken the position that SEFP
and SIMPLE TRAs are constitiuend
practs ol an ERISA plans The DOL
dres pratuitcusly provide an albbre-
visted compliance scheme for SETs
wnder Pact 1 of Title 1 of ERISA
Fhee T Cliredit has also ackneoad-
celed the status of a SEP IRA
arrangement as an ERISA ponsion
plan.te

Diespite Lhe SEP and SIMPLE [RA
arrangements comstitubing LRISA
plans, as noted earlien ! such
arrangoiments ane excluded from the
anti-alienatinn pratections at
ERISA The referenoed exclusion
Framn PR1SA ant-alicnation prolec
fom extends to any arrangement
described woder TRC Section 402
[rovering IR As], The 6th and 11th

Circuits have determined that the
ERISA ant alicoation gaclusion of
FHC Bection 40K extends to 51EPs and
SIMPLEs described under TRC
Sections JO8(k) and {p) 1

Whal does all of this mean For 2
SEP or SIMFLE IRAT The answer
depends an whether the credilor's
right«; are being asserted inooe out-
side of banlrupley, Cutside of bank-
ruptey, the SEP or SIMPLE IRA docs
indeed find itself belween the
proverbial sock and o hard place.
Simply paat, as an BRISA pension
plun, any state law that atterpls lo
protect the weallth accumulated in
such TRA is prre—emphed. | lowever,
are ERISA plan deseribed in 29 USS
1031061, it is not afferded ERISAS
general anti-alienatinn protection
Cronn creelibues' claimes, '

What i the S1F ar SIMPLE [RA
are attempted to be attached in a
bankrupley proceeding? The refer-
enced™ and heavily cited Senlein
vast provides the proper analvsis of
skate law proteclion of o SET or
SIMPLE [RA hecoming viable in a
bankruploy again The Llth Cirene
iny haofilein noted that a SEP [RA s
indeed an ERISA plan and, as such,
redated state law would norrmally be
pmanmpfr-d under KRESA, | lowewor,
Lhe ot neted that the ERTSA pre-
enption "saving clausc” needs Lo b
analyzed in a bankruptey proceed-
ing. This saving clause notes that
"nithing in this subehapter shall be
construed o alter, amend, madify,
invalidate, impair or superoede any
lawe of the Linieed States 16

With regard to state law interac-
tion with the savings clowse, e
court coneluded that atv state law
incor porated inte a federal bank-
tuptey proceeding under federal
Lankruptey law would be saved
Iromn ERISA pre-conplion, The court
noted that atate law that imposed a
"restriction on the transfer of the
lrenelicial inlerest of o debstoe inoa
trust that is enfarceahle under appli-
cable non-bankruptey law” could be
exernpted under Lhe Bankrupley
Corde Section adl{c)(2) as inferpret-
cd by the Supreme Courl in the

condivoel i prge 8
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Fiterson case. ¥ More specitically,
the Schisin conrt focuzed on the "opl
ont” allowance in the bankruploy
code, 2 Therelore, the federal bank-
rupkey law allows states o fashion
individualized cxemplions Lthat
would be applicable in a tederal
hemkruptey proceeding affecting o
restdent of that state. The court then
concluded that gince Dlorida law
clearly profected the SEP IRA woalih
m a federal bankrupley proceeding,
the federal bankruptey law incorpo-
rated that state low allowanes and
the federal bankouptoy law, as so
adapted, was saved from ERISA pr-
emphon,

The Tennessee practitioner should
mate the similarity between applice-
ble Tennassee L and the Florida
slalules analveed in the hekleon case,
e referenced opt-tul provision in
Florida law Downd that Section
2E2.720 o the Porida statutes 15 vir-

tually identical te Seclion 26 2-112 of |

the Tennessee code. Likewise, the
exerapton for individual retirernent
accounts anwd other qualified plan
assels found at Bection 222.21(27 of
the Ilarida statutes is substantively
the same as Seclion 26-2-105) of
Lhe Tennessee code.

This, Tennessee law appoars Lo
exemplt SEP and SIMPLE IRA assels
{rom attachment in a federal bank-
ruptey proveeding,

Owner Only Plans

Sinoe Peterson, several LLS bank-
rupley courts have vuled thal assets
ina sole proprietor's Keogh melire
ment plan may be attached by eredi-
Lors when the sole proprietor goes
bankrupt, holding thal a plan thal
Bencfits only the owner of a small
business is nol "ERISA-gualificd.” As
is fundamental in the delinition of
an ERISA pension plan,1¥ FRISA 15
meant i benefit common-law
empluyvees. As Lhe courts have
aoted, a sole praprictor 15 an
employer. Thus, it is distinetly possi-
ble for a retinement plan that covers
anly the ownets nf a proprietorship
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toy be attached by the bankrupley
creditoes,

What if the huginess i moorpurat-
ed? DL regulations provide that a
husband and wite whn solely own a
conpreation are net deemed cmploy
ees for retinement p]nn PrurOses,
The DOL regalatinns further pro-
wide that a plan that covers unly
partners or only a sole proprietor is
puot covered under Title 1 of ERISA.

Heweever, @ plan under which ane
or nare common-law emplovess (in
addibon bo the cawners) are partivi-
pants will be covered dider Title 1,
and ERISA protections will apply to
all participants.A

Thus, inclusion of one or more
noge owenet employees transforms a
nnn-ERISA plan into an ERIZA
gualificd plan. Thereby, protecting
all the plan assets (including the
owners oo he claims of credi-
Lors 1 I0 a plan Hies an 1125 Porm
5500104, indicaling that the plan
covers vnly the owner and the
o ner’s sponse, itisat risk of being
included in the partivipant's bank
rupley vstale and attached by credi-
Lars in bankriphey

[y wehat extent the recent Gth
Circuil opinion, feores Yates, throws a
memkey wrench inko this ong-
acrepted seenarie is the lopic of the
nwsil seclion.

Asnsets of Sole Shareholder/Sole
Proprietor May be at New Risk- In
ve: Yates, The Court of Appeals for
thae &tk Civcuil recontly held in i e
Yirtes that BRISA creditor protection
may not be gvailable for Lhe sale
awned of amulbple participant
Pl e Yates was the sele shae
helder of Raymeond B Yates, %110,
P, which maintained a qualified
profit-sharmg f pension plan. Four
participants woere in the plan, Yates
and three ather tmrelated employ-
eos, D Yates vwed approximately
SH0LO00 Lo Lhe plan and, three weeks
lretore an involuntary bankouaploy
petitivn was filed againsl him, he
repaid the loan, The ceeditors in
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hankriptey sraght to have the Teas
repaviment set aside as o voidable
proferenee, D Yates asaerted FRISA
creditoe protechon.

Citing Fugarine w Harlford Life
Tnsurance™ that a sole sharchalder is
not an emploves for purposes of
ERISA, the oLl Circuil held that 1
Yates had no standing under ERISA
tov assert ity creditor protection: The
ath Circuil, therefore, uphald the
rulings of the bankruptoy court and
the district cowrl that the tastes in
banleruploy was entitled to hase the
loan repavment set aside, This
increascd Lhe amounl of money
availalle tor creditoes,

The attorneys for D Yales argucd
that the Feperina decision is contra-
dicted by the case law of wight other
civets and DO Adyvisory
Dpinions, Monetheless, the bad
tarcts and perceived overreaching of
D Yakes iy have influenced the
courl to reach the comclusion that
thete was a vindable preference
urteler the bankoaptoy law,

Taking the logic of the ath Circuit
opinion m i res ¥l Lo ils cxlocme,
(2 Wales' creditors may Be able to
attach the entite profitsharing / pen-
yion aceount, nol merely Cthe 350,000
preferential payment. Similarly, the
refirement accounts of all similarly
situated propriclors and sole share-
holders conild e at risk in the Sth
Cirveunt,

IRAs arnul State Law
Although ERISA plans are gencrally
crempl from creditors claims, nn
such exemplion 1s available for
[E.As, which are nal sulyject to
ERIZA protectioms. Croarls have
surmmarized the luw by holding that
thery is no foderal exemplion from
garnishment for TRAs and that
ERISA Sectivn 20) () specifically
excludes [RAs fronm ant-alienation
protection® As has been noeted, ™
SEF anul SIMPLE [Ris, as well as
goneral IRA=, lack this federal law
[rroteclicn.



Heweever, "regular” (non-SEF and
non=SIM LY TR AS are nol subsject 1o
ERISA pre-emphion beranse they are
mot BRISA pension plans 2 These
repular HEAS are often prolectod
{romm allaglunent under stale law
Thevetare, regular IRAS are not pro-
tected in a stale without a specilic
stale Law excmnption.® TRAS are not
usualty classified as spendthrif
Lrusts under most state laws, As
such, they are considered property of
the bankruptey estate unless spocifi-
cally exvinpted under state law.3

Tennesses Laws T he lennessee Code
Seclion 26-2-105ib} exempts all 11245
under THC Section 408 Teoon altach-
tenid (s wall as exempting other
tax-qualilicd relircment assets),
Thus, regular KA assels are prolect-
ed Twom attachment [except pursnant
toagqualified domestic relations
order under Section 20-2-105(c)
under Tennessee law, Again, recall
that, it the 1A is part of o SEF or
SIMPLE TRA arrangement, the earlier
analvsis of such [RAs being attach-
able in o oot of hankruptey nocds e
e rov e,

Lampkins vs. Golden

Tax practilioners m the sth Cirenit
have Faken nole of o soinewhat
vilgue decision by the fth Circuil
Courl of Appeals i Limptine o
Galden 2 Bome practitioness lear that
Lawmphing may have opened the doar
o a credilor assault on all IRAs We
ara not of that opinion and leel thal o
sleady interpretatton of Lampicine
comtorms with the above-described
avcepted law,

The plaintiil, Deborah Lampkins,
was employed as the secrelasy of
Bobert Golden, a Michigan lawyver,
and a parlicipant in a profit-sharing
and pension plan his whollby-owned
corporation spensored. Lampking
firat successfully broughl suil against
Colden te compel him o pay
Lamypkins en her termination of
emplovment her accrued henelils
wiler the terms of the plans, In

addition W winning swmmary judp-
ment against CGolden in districl court,
Colduen was also fined by the court

Atter Golden refused e pay all
judprnents on the basis that he had
o assels or invome, Lampking dis-
civeered Hat Galden had o sufficien:
amount of wealth within a 5P [RA.
Lampkins Lhen moved b garnish the
SEF [RA, and the disleict courl (in g
misgistrate’s report) ordered sunma-
e judgiment in her Faver Golden
then appealed the case to the ath
Circuil,

The Gth Circoit cleads was inone
nwad o entertain Ciolden's plea (he
was represculing himself pro szl The
courl conld have quickdy disposed of
U natter by deeming the SE1 IRA o
fully allachable nuen-qualified plan
sinee Golden had engaged in signifi-
cant prohibibed borrowing from the
SEN AL Instead, the cpurl rather
brusguely fand with litte citaticn 1o
supporling case low ) addreszed the
issues raised inthe pleadings, which
resulted inan ambiguous HRISA
halding,

The court quickly disposed of
Colden's [irst urgument that his S10°
T A was pratected [om attactunent
via ERISA' anti-alienation provi
siansg. As woe liove noted earlier® a
Section AHp} SEP IRA s ool alfurd-
el prutection under those anti-
alienation provisions.

Golden then clairmed protection
under Michigan law, which he con-
tended shielded any TRC Sectivn 408
IRA arrangemend from attachmenl.
The courl proceeded to dismiss This
argument on the basis of ERISA pire-
canrplion, The court simply noted
[presuming, (e foet, that o SEP TRA,
iz an ERISA pension pland that the
Michigon statute related boan DRISA
plan and was, therelore, pre-cinpted
by the federal lawe

The underlying Michizan law,*
affords exemption only as an exlon-
sion ul federal bankruptey law under
the "optout” provisions analyzed
earlier The Lampking case did net
ivvalve a caim in bankruptey.

Thevetare, the analysis of state Taw
protecticn afforded a SEP IRA ina
Banleupty proceeding did not per-
tain. Althoush the court did not
address this point in an analyiical
way, the Lemipkaes decision was a
correct one with respect oo SEP IRA
wiel fullewed the law that e ana-
Ivwed earlicr. Simply, Golden's SEP
IRA did constitute an BRISA ponsion
plan, A such, outside of bankruptoy,
ERISA pre-emplod any nelated state
law that might have been called
upan Lo protect those SEP 1A assets,
Furthermare, despite constiluting an
ERISA plan, the SEI? 1A assets were
nat prolected by ERISA's anti-alien-
abiom protections

Moder The suthors fane been odoised
ik tie el distinclues wule in thes
article refalive fo Lampkins are naf
Being fllossd b svme baickrapoy
aouvis i e G Oicsdt, Redher, somie
-!"-:r-'.'ﬁrupt;'_i,r friealioes are siabiarily
snetudivg all (SEF, SIMPLE and cener-
i) [A qesets di dhe bankeupicy esinle
besed on, e owr opimon, an oseely
esnsiee dnferpredation of Lampking,

i

Planning Considerations
Under BRISA and treasury reguli-
livns, o participant's acerned benefil
or account balance in a gualified
rebirement plan is penerally insulated
Leoen atticls b ereditors, Hewever,
this protection is not absolute, and
there arg significant exceptions in the
area of owner-only plans and [Ras.
Tax practifioners representing credi-
Lurs or bankrupt individuals should
be aware of the existing statutory
and case law in order to bosl repre-
senl o clivnl's interest,

Acvery problematic arca his devel-
oped inthe case of an otherwise
qualificd ERISA plan that comstitutes
an ownet-omly plan wnder the carlier
pensivn plan analysis. This situation
redquires the lax adviser o provide
appropriale conunsal o Tennessog
and other similarly sitwated clients
with an cwner-only plan, I5 credifer
protection s a pricvite, a proper

confinied of sage T
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course of setion would be to either
(1} extend the plan Lo benefil nan
et employens, thus semoving
the plan Troem the owner-enly, Form
SAUN-1GS catemory or (23 lransition
the ewner-only plan assets intrran
IEA. A noted albosee, hosseewvern, the
fth Cirenit opinions in b fe: Yites
and Lamipkins call into queston
whelher qualified plans covering
sole sharchalders and other non-
awner parlivipants are protected
{¥atea) and whether IR As are pro
tected at all (Lamnpkins)

Recenl developments under stale
law Bave provided PRISA-lke
protectivng te TRA owners in mosl
slales. Il beaclits ave provided only
o self-emploved owners in a Keogh
plancor sharchulders f emplovees in
acorporate plan (where ERISA pro
tections are mapplicable), tax advis-
crs should consicder ransitivning
[*lan assets to rollover IRAz (pro
suning our interpretation of the
soope of Lampling is correcl),
Lepending on the perceived scope
ined cvolution of the Yot decision,
such a course of aclion may also be
adwisable as to the accried benetits
or aceount balances of owners/ par-
Hetprants of plans with non-cwner
parbicipants as soon as a distribution
is permitled Toom the pla

If oure interpretation of the scape
of Lowikans and Tenmessee law 15
correct, owners of [RAs Lhat are cre
aled under SR ar SIMEPE TR AS
should transition that wealth to a
rollover IRA as soon as Lhe primary
IRA is funded. At that point, the
rollowver TRA Geener canassert that
the neve [HA s na lomger a
cunstituent part of an ER1SA plan.
Therealtor il is nol subject Ly ERISA
Pre-emption, and the new 1144 s
eealitled to protection from creditor
claims (in or out of Bankruploy)
under Termesses law. B
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