Lease and Real Estate Matters

by William P. Prescott, Esq. Of
Wickens, Herzer and Panza, A
Legal Professional Association

Lease of Practice Facility

When establishing by acquiring or
relocating your dental pracrice, it is
imperative to obtain a lease for the
pracice faciliey from the landlord.
be i a third parry, the selling denoiste
or family member — often (he
seller’s spouse.

If you are acquiring vour practice,
vou are typically planing to lease
the premises where the seller’s prac-
tice was located. Therefore, it is
important for the purchaser to
assess the pracrice facilicy in terms
of the current or new lease prior o
the acquisition taking place. This
is a form of purchaser due diligence.

Usually, the seller's lease will be
assignable in accordance with the
seller’s current lease terms and
rencwal oprionis),  However, the
seller tvpieally is responsible for the
lcase obligations for the *sublet™
premises il the acquiring dentiste
does not live up to his or her lease
obligations.

Alternatively, the landlord for the
premises of the seller’s practice may
dratt a completely new lease. In
this situation, however, the reneal
rate and other terms are usually
negotiated in favor of the landlord
and you may not have a choice in
the marter if you desire to remain
in the premises rather than incur the
costs of an expensive relocation,

Under usual circumstances, che
tenant/acquiring  dencst  should

negotiate the right to record che
lcase or a short-term form of the
lease (a statement of the lease rerms
other than rent]. This is particularly
important for leases with a long-
term or in sitoatons where the
acquiring dentist makes extensive
leasehold improvements, so that such
tenant is pratected from the possibil-
ity thar the laindlord will sell or
encumber the premises in the futare,
In most states, the effect of recording
a lease serves as notice to a chird
party that a lease exists and any pur-
chaser or lien holder {unless other-
wise agreed) must purchase or
recelve an interest in such property,
subject 1o or subordinate to the lease,
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Acquiring the Practice Real Estate
OptionsiRights of First Refusal

Frequently, a dentist selling a prac
tice will own the premises in which
the pracrice is located. In this situ-
ation, the seller may desire to sell
the practice real estare as a condi-
tion of selling the practice. How-
ever, the seller should anricipate a
waiting period untl che purchaser is
i a financial position to acquire the
practice real estate.

In this situation, the purchaser may
be obligated to acquire the practice
real estate. Alternatively, the pur-
chaser may negotiate an option
andfor a right of firsc refusal o
acquire the practice real estate,
Under an option to purchase, the
purchaser has complete frecdom to
exercise or not exercise the option
during  the designated  option
periodis).  Under a right of first
refusal, the purchasers right musc be
first triggered by an offer from a
third party for the purchase of the
real estare, The underlying theory 1s
whether the oprion or right of lirst
refusal is that the purchaser is pro-
vided with the ability to acquire the
practice real estate at a furture dare.
It should be noted that bath the
option and the right of first refusal
may be utilized simultaneously,

The purchase price for the practice
real estare may be agreed upon or
may be determined by way of
appraisal. In appraisal situations,
the seller and or purchaser may
select an appraiser and rhe rwo
appraisals would be averaged and
the purchase price determined.
Another method would be for
appraisers selecred by the seller and
purchaser to select a third appraiser,
whose appraisal would be binding
upon the parties. This method uti-
lizes one appraisal rather than two
or three. The point to remember 1s
to agree  [in owriting) on the
apprasal method at the time che
option and/or right of first refusal is
guaranteed.

Although the acquisition of the

practice real estate is and should be
a separate transaction from the
acquisition of the practice, the
analysis of your obligation, option
andfor right of first refusal to
acquire the practice real estate for
the practice premises is also part of
the due diligence process or pur-
chase investigation. 'This would be
completed prior to your decision as
to whether to acquire a particular
practice.

Environmental Considerations

As a cautonary note with respect to
the acquisition of the practice real
estate or any real estate, the Com-
prehensive Environmental Response,
Compensation and Liability Act of
1980 (“CHURCHLY™), commaonly
known as the Superfund ACT,
imposes strict, joint and several la-
bility on wvarious categories of
responsible parties for the clean-up
of hazardous substance contamina-
tion, subject to very limited
defenses. One category of a poten-
tially responsible party inclodes a

T

i 1T Weirelese is huppe = azien
W Eis WO SO T enpa
uzezn Linn o Dtner piete 1 Hinad ans bane

R,

present owner of contaminated real
property, as well as any individual
or entity that was the owner at the
time the hazardous substances were
released {e.g., leaked or spilled) on
the property.

For example, you acquire your
practice and the practice real estare
in a high-traffic area, which is ideal.
You practice successfully for five
years. In the sixth vear, you decide
to repave the driveway and parking
lot, which includes the remowval of
the existing lavers of asphalc and
installation of a sound base of con-
crete. During excavation, decom-
posed storage rtanks conraining
gasoline and a variety of hazardous
substances are found buried on the
site dating back ten years to when
the site was used as a service sta-
tion.  The Environmental Protec-
tion Agency finds our about the
past practices and determines that
there is substantial contamination,
and that vou and previous owners
arc jointly and severally liable
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under CERCLA. However, the pre-
vious owners of the property are
found to be insolvent and uncal-
lectible, and vou are faced with hay-
ing to pay substannial clean-up cosrs
and fines attributable 1o the conta
minated soil, even chough vou had
nothing to do with the creation of
the problem. Such costs could be
substantial, running into hundreds
of thousands of dollars.

This example illustrates the disas-
troms consequences which can and
are associated with the acquisition of
the practice real estate. One way to
minimize potential risks associated
with such an occurrence is to engage
an engineering firm to conduct an
environmental assessment or study,
and to make the real estace acquisi-
tion contingent upon a satisfacrory
report, Environmental assessments
are generally conducted in “phases.”
The initial phase should mclude an
analysis of the previous owners ani
uses of the site, an analysis of the

surface soil conditions, a search of
the records to determine the exis-
tence or cemoval of underground
storage ranks, regulated cleceric
transformers or other equipment
which may contain PCB-contami-
nated oil and which may have
leaked, If the environmental engi-
neering firm finds sufficient cause
after conducting an inital phase
examination to conduct addinional
phases of investigation {such as soil
sampling and lab work), the engi-
neering firm would so advise.

While an environmental assessment
15 particularly desired by the pur

chaser of the real estate | the seller
may be willing to share some por-
tion of the cost of such an assess

ment by means of a closing cost
reduction in the purchase price.
The key regarding environmental
problems, from a purchaser’s stand-
point, is their identification prior to
the closing of the practice acquisi

tion, even though the pracrice real

estare maw not be purchased until a
future date,

I summary, the following should he
considered relative to the practice
faciliny:

l. Megotiate the rterms of any

premises lease;
2. Consider recording any premises
lease:

. Consider granting or requesting
an option andfor right of first
refusal relative to a sale of the
practice real estate:

)

4. Agree upon  the method  of
appraisal or purchase price lor
the purchase and sale of any real
estate; and

2 (:t)[]'lp[t_'tt‘ the environmental
assessment in the event that you
are purchasing the practice real
estate. @



