HIRING

The Basics of Hiring and Firing

Disclaimer: This arlicle Is ol litended

o pravide the reader with leyal advice of

aity nolire. For solutions o specific Tegal
issnes, an altormey shondd be corlocled.

significant clement of an
coonormically successful den-
tal practice is the hiring,
continual Lraining and reten-
tion of guality employees. [n
addition to their impact on
patient rela-
tions, emplovees have
legal clout that can be
manifested inoa variely
of ways, including com-
plaints with regulatory
agencies and lawsuits,
Therefore, it is essential
for the dental practice
owner Lo develop and
maintain sound em-
ployment policies. The
grealer the number of
staff members employ-
ed by the practice, the
greater the need for a
formalized approach to
employment matters.! This article
addresses Lhe kew issues a dentist-
emplover should consider with respect
to hiring employees and terminating
the employment relationship.

Hiring Considerations

Soliciting Applicants
Before advertising or soliciting
applicants for the practice, a dentist-
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employver should formulate a detailed
description of the available position,
including all essential duties and
required skills, This description
should be more than a simple list of
tasks; it should include the dentist’s
expeclations of how the tasks will be
performed.? [n addition to minimiz-
ing the legal risks of practice owner-
ship, c.g., emplovee lawsuits, a well-
designed job descriplion will enable

the employer to ellectively evaluate
the skills and attributes of a given
applicant or candidate and to explain
those dutics lor which the successful
candidate will be accountable,
Ferformance standards should be
designed in advance, as well as the
manner and method in which the job
is performed. This expanded jab
descriplion concept was introduced to
dentistry and is currently taught by Dr,

James B, Pride, Bevond a mere listing of
tasks, a thoroughly designed job
description should set forth and identi-
fy the specilic results and daily tasks
that are expected of emplovees [or cach
positicn in the practice Tor example,
the job description should state that
the receptionist should answer the
phone in a certain manner, every time.
The traditicnal Job description would
indicate that the receptionist's duty is
to answer the phone
but would stop short
of providing the spe-
cific greeting, This
expanied form of job
description should be
used for all positions
in the practice. This
will help reduce the
frequency af employ-
ee terminations for
various reasons in-
cluding lack of train-
ing and difficulty in
measuring emplovee
performance against
ascertainable stan-
dards, Additionally, thorough job
descriptions allow the dentist (o hire
quality applicants who may not have
prior experience in a dental practice,
The best candidate may not be one with
experience in a dental setting,

With respect Lo writing an adwvertise-
ment for candidates, the dentist should
e careful net to ase legally impermissi-
Ble criteria when giving the summary
of traits and skills desired. The employ-
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er should not ask for photographs
(which may disclose protected charac-
teristics) or submissions that could dis-
clase the presence of a disability, such
as a request for an applicant to submit
a handwritten stalement, Instead, the
solicitation should be limited to job-
related criteria and adwvertise the den-
tist as an equal opportunity employer.
An example of job-related criteria for
Lhe position of a financial administra-
tor would be, “excellent communica-
tion skills, both written and verbal,
Iy 65+ wpin, ™

Employment Applications and
Interviews

Employment applications can be
structured to provide a substantial
ameunt of useful information, such as
eoucation, prioe work experience and
personal relerences. Howeser, discrimi-
mation laws prohibit certain inquiries
v emplovers, Failure to hite an appli-
vant may give rise to a discrimination
claim that is difficult to refute, 1t is
inappropriate 1o ask questions on
emplaviment applications or in job
interviews that are not job-related; that
invide a person’s privacy; that disclose
the applicant’s membership in a legally
protected group; or that unlawiully
reqquest information about the appli-
cant’s race, religion, age, sex, national
origing disability, ethnicity or other
legally protected stalus, For example,
in BLOC vs, Community Coffee Co.,
CuA Mo, H-94-1061 (5.0, Tex, 19951, a
federal jury in Houslon awarded
245 000 to a job applicant whase
prospective emplover asked illegal
questions about the applicant's disabil-
iy, despite the determination that the
disability did not motivate the prospec
tive emplover's rejection of the appli-
calion.® An example of a job-related
guestion on an emplovment applica-
tion for the position of financial
administrator would be, “Which
accounting software are vou most
farmiliar with 78

The employer should abjectively
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assess s or her reasons for not hiring
an applicant, Statements such as,
“You are overgualilicd for this posi
Lion®™ may be interpreted to be age-
related or a disguise for another
impermissible motive, 1f an applicant
is considercd overqualified, then the
individual meets the basic require-
ments of the position.

Because there may be several appli-
cants who appear equally qualified
for a particular positien, a dentist
should consider the use of applicant
testing procedures for all positions,
Applicant testing can provide the
dentist with a formal analysis from
which to make his ar her hiring deci-
sicry, The hiring decision should e
based upon all relevant, job-related
factors, including technical and inter-
personal skills.” lor applicant-testing
to he a useful tool, it must be job-
related and should be applied to all
candidates. In the event that a skill or
language test was brought into con-
tention, it would be the employer's
burden o prove thal the tested skills
are reasonably necessary for the posi-
tion sought® Some examples ol appli-
canl lests for the position of financial
aclministeator would be for the appli-
cant tor mathematically caleulate the
financial arrangements of a fictitious
case; add up a dayv sheet; take o typing
test; and compose a thank you nole
(for the interviewer Lo measure the
applicant’s composition skills and
grammiatical ability,®

Releases

It is a good practice for a dentist Lo
include a release on the written
cmpovment application or in a lree-
stunding document. The release
ohtains the applicant's permission to
contact former employvers, educational
institutions and references, which
should abways be done. Additionally,
a staterment shoudd be included that
all information provided by the appli-
cant is tree and that 0o promise of
cmployment i5 being made by the

practice. Falsilicalion ol a job applica-
Hon or resuime s grounds not to hice
an applicant or to discharge an
emplayee even il the falsification is
not discovered until after the individ-
wal is hirved. T included on Lhe
emplovment application, the release
language should be in conspicuons
print just above the signature line,

Committing the applicant to a
release serves three purposes, First, it
refutes any allegations at a later dale
that the applicanl was guaranteed
cmployment or specific terms and con-
ditions of employment. Second, Lhe
cerfification ol Lrulth and completeness
provides a specific reason not to hire,
ar later fire, an applicant who lied on
the emplovment application. Third,
the applicant expressty authorizes
reelease of infovmation by prior employ-
ers, schools and references, which
refutes a later claim of invasion of the
applicant’s privacy rights or other
claim related to these inguiries.

References

Because of fear of being sued for
defamation, prior employers are reluc-
tant to discuss a former emplovee’s
qualilications {especially negative
traitsy withont a release from Lhe
employee. Even with the release, some
emplayers will anly confirm dates of
emplovment, otherwise sticking 1o a
pelicy of silence. There are some things
an emplover should keep in mind
whien asking for or giving references,

m An employer who has a refercnce
policy of silence cannot provide favor-
altle recommendations on behall of
quality former emplovees,

mFrom 1985 to 1999, of &, 0010
emplovees who sued their former
employvers for giving them paor job ref-
crences, J2 percent won their cases,
with an average jury award of
SAFA,000, 10

B AN cmplover can say almost any-
thing about a former employee, as long
s it s frue and is backed up with doc-
umentation, such as written annual



performance appraisals or wrilten
records of Lardiness or absentecism, 1!

Termination of Employment

Written policies and procedures
should be formalized through an
emploves manual, which will assist the
emplover in treating all employees in a
consistent mannet and, thus, reduce
exposure to lawsuits by terminated
employees. An emploves manual can
be drafted by an alterney or ehtained
for do-ityourselt preparation through
sources such as the American Dental
Association. The emploves should slgn
an acknowledzment that the employee
has received the manual and accepts is
provisions. The acknowledgment
should be placed in the employvee’s
personnel file, as well as acknowledyg-
ments regarding updates of the manu-
al. Additionally, the employves manual
and job description for a particular
position atlows the dentist to continu-
ally assess excellent and substandard
performance against p redeterminesl
performance goals and standards,

Written policies can assist an
employer in maintaining legal compli-
ance, workplace efficiency and good
emplovee relations. One potential it
fall is the inadvertent creation of a
conlracl between the employver and
employeeis) through a written policy,
which provides the policy greater legal
significance than the employver hadl
intended., Employees have successiully
sued for wrongful discharge by arguing
thal the policies contained in a particu-
lar emplover manual were guarantees
of employment. For example, courts
have viewed employves manuals as an
emplovment contract where there i5 a
reference to tenure or continued
cinployment. That is, if the employes
marual appears lo create an expecta-
tion of continued cmployment or ter-
mination only under limited cirowm-
stances, il may he treated as an
employment contract,'? To avoid this
potential problem, the employer
should include disclaimers in wrillen
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policies as ta their legal effect. For
example, an employves manual shoulkd
include a statement that it shall not be
construcd as a contract; that iU does
not modify the at-will employment
relationship in any way; and that the
emplover, at his or her sole discretion,
may change the policies at any lime
wilhout notice.

Employers have a tendency (o post-
pone performance appraisals of their
cmplovees. However, performance
appraisals should be conducted in owrit-
ing at least annually for two reasons.
First, the performance appraisal creates
a paper Lrail of the emplovee's perfor-
mance, particularly when the employ-
ee's performance musk improve o avoid
termination, If an employvee challenges
or sues based upon an employment
decision, the documentation retained
by the practice will provide important
evidence 1o substantiate the decision.
Second, employees want to koow how
theiv emplover grades them, with
respect la strengths and weaknesses.
The emplover should use a written form
with a rating scale (such as one wsing
excellent, wery good, acceplable,
maurginal and unacceptable, or one
based on numbers) Lo evaluate compo.
nents of performance based upon the
emplovee’s job description. Some arcas
that the performance appraisal may also
assess are quality of work, quantity of
wark, atlitude, punctuality, ability to
heal with paticnts and ability to work
well with other staff members, The per
formance appraisal would further pro-
vide for the intervicwer's positive corm-
ments, constructive assessment inareds
where improvement is needed, and spe-
cilic action for obtaining the desired
improvement. When the performance
interview is conducted, the employver
shiould review and discuss the form with
the emploves and the time frame for
future cvaluation and follow up, The
employver and cmployee should sign the
form as an indication that it has been
read, A space should e provided for the
emplovee toadd comments. Thereatter,

the form should be placed in the
employee’s porsonnel file.

Substandard wark ar unacceptable
behavior an the part of the employes
should be addressed immediately. [F an
emplovee is not doeing well according to
the job reguirements or olfice policy,
the employer should not wait until the
formal performance review o address
the problem, Progressive counseling or
discipline for improvement can help the
cmplovee achieve the desired perfor-
mance ar behavioral results, After the
emplover discusses the performance or
behavior with the emplovee, he or she
should document the discussion and
the fact that he or she has requesled
specific improvement within a predeter-
mined time. Such documentation
should be kept in the emplavec’s per-
sonnel file for further reference.
Termination of employment or an unfa
varalble performince appraisal should
nat CoTne A% a sulprise o any emplovee
where poor performance or behavior is
addressed through the perlormance
appraisal, progressive counseling or pro-
gressive discipline process, as the
employee would have heen provided a
reasonable opporiunity fo cerrect unac-
ceplable wink. 14

Contract Issues

Practice awners should preserve an
“at-will” employment relationship with
their employvees. This means that either
the practice owner or the employee can
terminate the relationship at any time,
without notice or cause. In general, if
the employment relationship is for an
indelinite term without an employviment
contract of a specific duration, the rela-
lionship is presumed to be at-will,
Howewver, the employment at=will doc
trine is subject toa growing list of limi-
tations. For example, California has
allowed causes of action challenging
dismissals of at-will employees based
upen the emplover's actions being con-
trary to public policy.!* For example, in
Gould vs, Marvland Sound Indus, [ne.
39 Cal. Rpte. 718 (Cal, G Appe 19853, 01
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was held that an employer could not
discharge an emploves in retaliation for
reporting overtime violations where the
discharged employee was nol affected
b or a beneficiary of the alleged viola-
tions, '3 Additionally, employers may
abandon emplovment at-will without
intending to do so by making verbal or
written promises o employees, eg, by
inappropriately making a promise of
continued employment through an
emploves manual,

Ermployment at-will may be limited
or preserved by contract, c.g., an agree-
ment between the employver and
employee regarding the rerms and con-
ditions of the emplovment relation-
ship. Additionally, employment at-will
I8 preserved only in contracts af indefi-
nite term, A contract lor a specific
term, such as an associate agreement
for one or twa years, may be lerminat-
ed prior to its expiration only for cans-
es specifically enumerated by contract
or, if no specific events are sct forth,
possibly for “just cause,” usually
employee misconduct.

[n associate agreements, events oth-
er than just-cause termination are typi-
cally terminations by the emplover (or
cmplovee) upon the expiration of a
predetermined notice period (30 or 90
days), the death or permanent disabili-
v of the employee, or loss ol profes
sional status, Just-cause termination
may include termination upon the
employee's failure to perform any obli-
gations, duties, promises or representa-
tions under the agreement, Examples
include the emplovee committing a
crime against the emplover; the
emplovee committing any other crime
involving fraud or dishonesly; or the
emplovee failing to follow any employ-
ment directive, order or employment
palicy issued by the emplaver.

Promissory Estoppel

Lither at the time of hiring or dur-
ing the course of an otherwise atowill
employvment relationship, an employer
may¥ make a statement lhal the
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emploves interprels Lo be a promise,
upen which the cmployee relies to her
or his detriment, thereby limiting the
emplover's abilitv to terminate the
relationship for only just cause, This is
the concept of promissary estoppel, For
example, a San Dicgo practice owner
hires a Houston resident. The employ-
e s bold to report to work on March 1.
The emplovee resigns [rom a position
in Houston and moves to San [Mego,
Un the day before the emplovee s to
report to work, the practice owner
states that the job is off. Itis very possi-
ble that the emploves will recover
damages based on promissory estoppel,
Another situation may arise wilh a
current emploves who Is not newly
hired. For example, the practice owner
learns that an employee Is interviewing
far a position elsewhere, The practice
owner discusses the situation with the
emploves and makes a statement that
the employee has a position as long as
the emplovee is able to worlk,
Assuming that the emplovee gives up
Lhe job search and remains, the
employee mav later argue, if fired, that
Lhere was reliance upon the praclice
owner's promise ol job security. This
type of claim may succeed in at least
going to a jury, who will decide
whether the promissory estoppel claim
bas merit and, if so, whether the
emplover had a legitimate or just-cause
basis for terminating the employment.
This type of situation could be very
costly lor the practice owner, both
Iram an economic and emotional per-
spective, as are most lawsuits,
Alternatively, it may he appropriale to
positively reinforce the employee's val-
we to the emplover with a statement
like, “Your efforts In our practice allow
us to provide quality care to our
patients” rather than make a statement
similar to the one referenced abosee,

Unlawful Practices

The emplovment at-will doclrine
will not e an effective defense ta a
claim of discharge for an uniawful rea-

son. Under federal and state discrimi-
nation laws, it is unlawful far an
employver to discharge an cmplovee on
the basis of race, national origin, reli-
gion, gender, age, a disability, veleran
status, military status, or any other
group or status protected by Taw, Laws
also prohibit discharge of employees
whar are “whistleblowers,” reporters of
unlawfiul employer conduct, or
cmployvees who have asserted legal
rights in the course ol their employ
ment, For example, it is unlawful to
terminate an emplovee because the
employee has reported a perceived vio-
lation of OSHA's blood-borne
pathogens regulations, has Filed a
worker's compensation claim, has filed
a discrimination claim or has filed a
claimed wage and hour violation,
Alternatively, where the emploves
COMIMIiLS an act or acts in viclation of
tecleral or state standards, cog, OSHA
violations, such violations would
arguably constitute termination for
cause and the employee would be dis-
charged, assuming that the situation
warranted discharge.

Just-Cause [ischarge

Just cause has been defined a5 a4 cause
Lhat must be based on reasonable
grounds, and there must be a fair and
honest cause or reason, regulated by
good faith % Examples of just cause for
discharges are: absenleeism, theft, anti
social behavior with co-workers or
patients, insubordination, on-the-job
drug or alcohol use, and violation of
salety and  other  work  rules,
Dacumentation of such events, through
vonsistent record-keeping and disci-
plinary action, will serve the emplaver
well i the event that a former crmploy-
ee challenges the discharge decision,

The Termination Interview

A termination interview should
always be conducted with the depart-
ing emplovee, irrespective of whether
the employee was lired or resigned, It
is a good practice to conduct such an
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interview with a witness lrom manage-
ment — e, another owner, dentist o
affice manager (assuming that such a
position exists in the particular prac-
bice) — not a co-worker of the employ-
ge, The purpose [or the witness from
management is to document anl pre-
serve whal was sabd during the termi-
nation interview for a later date, if nec-
essary, AU minimum, a wrilten sum-
miary of the interview should be placed
in the emploves's personnel file.

Conclusion

To maximize compensation as a
praclice owner and minimize the legal
risk associated with the emplovment of
others, dentists should consider the
following suggestions:

m o not engage in legally imper-
missible practices;

B Prepare job descriptions lor every
position in the practice that address
specific datly tasks, performance stan-
dards and specific resulls;

m Use applicant testing procedurcs,
based upon all relevant, job-related fac-
tors, including technical and interper-
sonal skills;

m Obtain a owritten release {which
shiould comtain a certification of truth
and thal no promise of employiment is
being made) from the applicant to con-
tact former emplovers, educational
institutions and references and always
take the thme o complete the back-
ground check;

| Formalize practice policy and pro-
cedures through an employvee manual;

m Comduct written employee perfor-
mance appraisals at least annually;

B Immediately respond to and doc-
ument unaceeptahle performance or
behavios;

m Implement and provide documen-
tation of progressive counseling and
discipline in the practice;

m Preserve the al-will employment
relationship with employees in the
practice to the extent possible; and

m Always conduct a termination
interview with any cmployee who

leaves the practice for any reason,
preferably in the presence of anothes
owner ar the office manager,

A dentist cannot practice alone, To
the extent that a dentist hires, continu-
ally trains and retains quality employ-
ees, his or her practice and lile will be
maore rewarding than otherwise.  [HIEN
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