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Chapter 3 

NEGOTIATING THE WIN-WIN PRACTICE SALE & ACQUISITION1 

 Assume that the fair market value of the practice and any personal goodwill of the practice 
owner are agreed upon.  Further, assume that the seller/purchaser had also agreed on the date of 
valuation in the event that the incoming doctor has been an associate in the practice. 
 
 The practice would usually be sold in one of two ways; either in a taxable asset or stock 
sale and acquisition.  Under either method, the parties would attempt to maximize the economic 
benefit and minimize the federal income taxes paid in accordance with applicable tax regulations.  
To accomplish this objective, the "tax-neutral" fair market value may be adjusted up or down 
relative to the tax detriment and/or benefit to either of the parties and would consider the 
following. 
 
 The contribution which both the purchaser and seller have made to the fair market value, 
assuming that the purchaser has been an associate in the practice; (ii) the amount which would be 
paid in taxes, both by the seller and purchaser; (iii) the terms and conditions of the practice 
acquisition and sale, e.g., seller assisted financing; (iv) deprecation recapture amounts under IRC 
Sections 1245 and 1250; (v) installment sale regulations under IRC Section 453; (vi) the payment 
of Social Security benefits; (vii) tax-qualified retirement plan termination, transfer, rollover and/or 
distribution; (viii) estate planning considerations; and (ix) any other matters which may effect 
either the seller or purchaser.  These factors, by their nature, may benefit one party and be a 
detriment to the other.  For this reason, sellers and purchasers of professional practices should be 
very cautious of allowing one advisor to represent them jointly in a practice sale and acquisition.  
Once these tax considerations are defined and worked out, the respective accountants for both the 
seller and purchaser should work out the cash flow for both doctors. 
 
 In the process for the sale and purchase, the advisors to both parties should: (i) agree upon 
the value of the practice; (ii) consider the tax effects and possible alternatives; (iii) negotiate the 
"one best method" to complete the transaction; and (iv) confirm the outcome or cash flow to each 
party to the transaction. 
 

Asset Sale 

 In an asset sale, the purchaser acquires all or part of the seller's assets and probably  would 
not want to assume any of the seller's liabilities, e.g., amounts owed on dental equipment or 
expansion loans.  For the purchaser, due to the "stepped-up" basis to the fair market value of the 
seller's assets, an asset sale is generally more preferable than the purchase of stock, which is paid 
in after-tax dollars.  An asset purchase allows a purchaser to allocate the purchase price to the 
assets of the practice in accordance with IRC Section 1060.  In other words, the purchaser can 
amortize or depreciate acquired assets.  For example, dental equipment is depreciated over 7 
years and goodwill over 15 years.   

                                                
1 William P. Prescott, M.B.A., J.D. The Practice Acquisition Handbook, Randall K. Berning & Affiliates, 

Practice Acquisition Handbook, 1997, Page 17 
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Reporting Requirements 

 IRC Reg. 1060-1T(h) requires the seller and purchaser in an asset acquisition each to 
report on IRS Form 8594 specific information about the allocation of purchase price among the 
assets transferred.  Although the allocation of purchase price on Form 8594 will be binding on 
both the purchaser and seller, pursuant to a written agreement, the IRS retains the ability to 
challenge the taxpayer's determination of the fair market value of any asset.  If the purchaser and 
seller have not reached a written agreement regarding to the allocation of the purchased assets, 
they would file Form 8594 individually.  The allocation of the purchase price in a professional 
practice transfers become more significant at any time when the difference between capital gains 
and ordinary income treatment widens. 
 
 In the event that a C corporation sells its assets and the retiring or departing owner assigns 
or sells his or her personal goodwill, another Form 8594 would have to be prepared relative to the 
personal goodwill in accordance with applicable tax regulations. 
 
Contingent Liabilities 

 An asset acquisition permits the purchaser to acquire assets of the practice only and not 
acquire unknown or contingent liabilities.  This is not the case in a stock acquisition, although this 
problem can generally be avoided or minimized by the seller indemnifying or holding harmless the 
purchaser from any potential liabilities of the practice arising prior to the closing date and the 
purchaser doing the same for the seller after the closing date. 
 
Like-Kind Exchanges 

 In an asset acquisition where the doctor is planning to sell his or her practice and purchase 
another shortly thereafter, IRC Section 1031, like-kind exchange treatment, may be possible.  
Such treatment would defer any gain to the purchaser on tangible like-kind property, dental 
equipment, if certain tests are met.  It should be noted that the regulations under IRC Section 
1031 are relatively complex and require that the new assets, i.e., dental equipment, be identified 
within 45 days of the closing of the first practice sale.  The closing of the subsequent practice 
purchase must take place within 180 days after the first practice sale.  In short, property covered 
by IRC Section 1031 is deferred from IRC Section 1060 treatment.  While IRC Section 1031 
usually pertains to real estate, it can also be applicable to dental equipment.  Under regulations 
issued in year 2000, reverse exchanges are now allowed where the second property can be 
acquired prior to the first property being sold.  This change provides additional planning 
opportunities not previously present in like-kind exchanges.   
 
Goodwill 

 IRC Section 197 was issued pursuant to the Revenue Reconciliation Act of 1993 and 
provides for intangible assets including goodwill, going concern value and covenants not to 
compete to be depreciated by the purchaser over a 15 year period, provided such asset was 
acquired after August 10, 1993.  Prior to this date, goodwill was not depreciable.  At that time, 
covenants not to compete were amortized by the purchaser over the length of the covenant 
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period.  This time period was typically three to five years.  Currently, covenant compensation 
must also be depreciated over 15 years and would be considered ordinary income to the selling 
doctor.  If consulting fees or other compensation is paid to the seller for services rendered in the 
practice, such amounts are not considered covenant compensation.  This compensation would be 
currently deductible to the purchaser and would be considered ordinary income to the seller.  
Caution; the consulting fees are only deductible where the consulting services are provided. 
 
Personal Goodwill 

 Since repeal of IRC Section 337, known as the "General Utilities Doctrine", in 1986, a 
practice or business which operates as a C corporation incurs a double tax upon the sale of its 
assets.  The double tax equates to a 35% tax at the corporate level, and capital gains rates at the 
shareholder level when the assets are distributed.  Because the largest portion of the selling price 
is typically goodwill, this is a significant problem.  
 
 Because of the outcome of 2 tax cases2, 3 in 1998, goodwill can be "personal" to the 
shareholder/doctor if the C corporation's revenues are derived from the personal efforts or 
reputations of those individuals who are not subject to non-competition provisions or agreements 
with the business or practice.  Although still an open question for tax purposes, if the goodwill is 
an individual asset and not a corporate asset, then the double tax can arguably be avoided to the 
extent that goodwill is personal. 
 
 An earlier line of cases provides that where  a covenant not to compete is non-severable 
from the goodwill, then the non-compete is arguably part of the goodwill.4  However, if the 
individual shareholder/doctor negotiates a non-competition agreement which is severable from 
any personal goodwill, it is taxed as ordinary income.5  However, if the non-competition 
agreement is with the individual doctor, it is taxed at one level rather than two, thereby possibly 
avoiding the double tax problem. 
 

Stock Sale 

 If the practice is organized as an S or C corporation, the selling doctor can sell either the 
assets or the stock of the corporation.  For the seller, asset sales are favorable where the seller 
operates as a sole proprietorship, general partnership, limited liability company or S corporation.  
Where the seller operates as a professional C corporation, the seller is subject to two levels of tax:  
one on the sale of assets at the corporate level, and the second on the distribution at the 
shareholder level.  Here, a stock sale is more preferable than an asset sale, triggering only a single 
level of tax to the doctor(s)/shareholder(s).  Although the sale of stock is taxed at favorable 

                                                
2 Martin Ice Cream Co. v. Commissioner, 110 T.C. 189 (1998) 

3 Norwalk v. Commissioner, 76 T.C. 208 *1998). 

4Revenue Ruling 65-180, Chiappetti v. Commissioner, T.C. Memo 1996-183; Beaver Bolt, Inc. v. 
Commissioner, T.C. Memo 1997-44. 

5 Revenue Ruling 69-643 
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capital gains rates to the seller, the acquisition of stock in non-deductible to the purchaser.  
Nonetheless, the problem of the double tax where a professional C corporation sells its assets may 
be minimized by combining the corporate sale of assets with the sale of personal goodwill of the 
retiring or departing doctor, consulting agreements, deferred compensation arrangements and/or 
non-competition agreements. These agreements must be legitimate and valid, otherwise the IRS 
could consider any of these agreements as a "sham" or "disguised sale" and recharacterize the 
transaction in an unfavorable manner. 
 
 One method to balance the tax disparity in a stock sale is to measure the economic 
detriment to the purchaser and economic benefit to the seller, then negotiate a revised purchase 
price.  This same result can be accomplished in an asset sale by balancing the tax detriment to the 
seller on the C corporation's sale of its assets against the benefit to the purchaser in the ability to 
depreciate or write-off the acquired assets.  This problem is minimized if personal goodwill is 
present, as the personal goodwill should arguable only be taxed at one level. 
 

Transfer of Ownership to Family Members 

 Practice owners with children may desire to transfer the practice to such doctor/child.  
Depending upon the outcome of estate tax repeal, this can be accomplished by gifting a portion of 
the ownership of the practice to the doctor/child through use of the annual gift tax exclusion.  
This exclusion allows $10,000.00 to be given by each donor to each donee per year.  If the spouse 
participates in the gift, the amount rises to $20,000.00.  The spouse is not required to be a dentist 
for this purpose.  For a spouse to join in the gift, the spouse must consent to the gift on a federal 
gift tax return.  Additionally, the practice owner's "applicable exclusion amount" may be utilized 
in the event more than the annual gift tax exclusion is exceeded.  The applicable exclusion amount 
permits the practice owner to gift assets within statutory limits during his or her lifetime to anyone 
without having to pay gift taxes.  The problem here is that the applicable exclusion amount is also 
used for estate taxes.  To the extent that the retiring doctor uses the applicable exclusion amount 
during his or her lifetime, it is not available upon death.  Nonetheless, a portion of the practice can 
be transferred through the annual gift tax exclusion, which would reduce out-of-pocket dollars to 
the child receiving the practice.  The fair market value of the practice is reduced by the amount of 
the gift and further by the possible use of a deferred compensation arrangement, whereby the 
practice owner would be paid compensation pursuant to his or her departure from practice for any 
reason.  The deferred compensation arrangement, if utilized, would obligate the practice to pay 
the departing owner a specified sum, over a predetermined period of years, for services previously 
rendered in the practice.  The doctor/child receiving the practice, to the extent of any gift, would 
proportionately reduce his or her share of the parents' estate upon the death of the second parent, 
assuming the parents would desire this result.  Therefore, all children would share equally in the 
estate and the child receiving the practice would not receive a windfall, as compared to the 
siblings not receiving the practice. 
 

Representations and Warranties 

 A representation or warranty by the seller is a statement contained within the purchase and 
sale agreement regarding the status, condition or some aspect of the practice, its financial 
condition or operation.  A representation or warranty may also be made by the purchaser 
regarding the purchaser's financial condition or ability to acquire the practice, e.g., the purchaser 
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is not under a restrictive covenant provision as a result of prior employment within a specified 
geographical area of the practice being acquired. 
 
 Figure 3-1 provides representations and warranties which may be made by the seller in a 
practice acquisition.  Such representations and warranties are and should be rather detailed.  It 
should be noted that Figure 3-1 is an example of representations and warranties where a practice 
owner selling stock in the practice.  However, if the seller would sell the assets of the practice, as 
opposed to its stock, the representations and warranties should not differ significantly. 
 
 Representations and warranties can be made absolute or "to the best of the seller's 
knowledge."  For example, Section 1.7 of Figure 3-1, provides that, "to the best of Seller's 
knowledge, the accounts receivable of the practice are fully collectible".  This representation may 
be acceptable to the purchaser as to the accounts receivable because the seller has no knowledge 
that they are not collectible.  This language may not be acceptable to the purchaser as to other 
Sections contained in Figure 3-1, particularly Section 1.9, Tax Matters, and Section 1.19, 
Litigation. 
 
 The representations and warranties for the purchaser are usually fewer in number than for 
the seller and usually relate to the purchaser's ability to enter into an agreement for the purchase 
of the practice. 
 

Indemnification 

 In the indemnification provisions, the seller would agree to indemnify or hold harmless the 
purchaser for any breach of the seller's representations and warranties and vice-versa.  In such a 
provision, the seller would hold harmless or indemnify the purchaser for any losses or claims 
arising prior to the closing date of the acquisition and sale.  Alternatively, the purchaser would be 
asked to indemnify or hold harmless the seller for any losses or claims arising after the closing 
date of the acquisition and sale.  Such provisions can be drafted in a limited or broad manner.  The 
purchaser probably would not agree to indemnify claims of the seller after the closing date relative 
to the seller providing consulting services or rendering professional services on behalf of the 
purchaser.  Likewise, the seller probably would not agree to indemnify the purchaser prior to the 
closing date relative to the purchaser working as an employee or independent contractor in the 
practice.  It should be noted that indemnification provisions are only as effective as the ability of 
the indemnifying party to hold harmless or reimburse the other party for the claim in question.  
However, where the purchaser pays the seller over time, the purchaser may desire to negotiate an 
"offset" provision against sums owed to the seller.  An offset provision places the burden on the 
seller to institute any litigation against the purchaser for the amount of any offset.  Finally, the 
purchaser and seller may wish to indemnify each other for claims in certain situations above or 
below a certain monetary or "basket" amount.  This amount would be subject to negotiations 
among the parties to the acquisition and sale. 
 

Rework 

 The sale and acquisition documents should specifically define the possible problem of 
"rework", whereby the purchaser would feel obligated to the patient to recreate work previously 
completed by the seller.  Rework can be a very sensitive and emotional concern for both the seller 
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and purchaser where it comes up.  It can be very significant in crown and bridge practices, 
orthodontic practice sales and acquisitions and in general practices where orthodontics or "TMJ" 
treatment has been rendered by the seller. Typically, the seller would not desire to pay or 
indemnify the purchaser for any rework and the purchaser would desire the seller to complete any 
rework at his or her expense.   This is a subject of negotiation.  Misunderstandings between the 
purchaser and seller may arise by the failure to consider this matter, particularly where seller-
assisted financing is in place. 
 

Letters of Intent 

 A letter of intent is a preliminary letter agreement which precedes negotiation of the 
purchase and sale of the practice.  The provisions contained in the letter of intent should provide a 
formalized request by the seller, or purchaser, of the price, terms and conditions of the practice 
acquisition and sale.  Figure 3-2 provides an example of a letter of intent.  Item 10 of Figure 3-2 
specifically indicates that the letter of intent does not create a legally binding agreement on the 
part of either the purchaser or seller and that the contemplated transaction is subject to legal 
review by counsel.  The rationale of this provision is to ensure that the letter of intent does not 
create an unintended binding contract for the sale and acquisition of the practice. 
 
 The letter of intent may or may not include provisions relating to the confidentiality of 
information obtained by the purchaser for review by advisor(s) and provisions for the payment of 
earnest money, both of which may be contained in a free-standing document or letter. 
 
 Where earnest money deposits are withheld and the amounts may be substantial, the 
purchaser may be frightened away and may think that he or she will forfeit previously paid earnest 
money in the event that the seller does not choose to sell the practice or the parties cannot agree 
on the terms and conditions of the sale.  Therefore, earnest money provisions should be 
reasonable, which reasonableness depends upon the financial condition of the purchaser and the 
fair market value of the practice.  Earnest money deposits typically range from $10,000.00 to 
$75,000.00. 
 
 A provision sometimes contained in a letter of intent is one whereby the seller agrees to 
negotiate only with one purchaser for a certain time period, e.g., 30 or 90 days. 
 
 Because the price, terms and conditions of the acquisition and sale are determined by the 
requesting party, seller or purchaser, prior to the preparation of the letter of intent, its use 
generally decreases the time spent in negotiations.  Therefore, a letter of intent should assist in 
completing the acquisition and sale within the time period desired by the parties and serve to keep 
advisory fees within budget. 
 

Obtaining Financing 

 For the purchasing doctor, you will need a loan not only to finance the acquisition of your 
practice, but later for purposes of expansion and resource management or, to establish your 
practice, in the event that you do not acquire one.  Whatever your reasons to borrow money, it is 
imperative to complete an analysis of the loan repayment in light of your anticipated and current 
revenues, operating expenses and compensation.  In other words, think about repayment of the 
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loan in light of your anticipated cash flow before borrowing the money.  The lender needs to 
know:  (i) the purpose of the loan; (ii) the amount of the loan repayment; and (iii) the sources of 
loan repayment.  The key factors in obtaining any loan are preparation and giving yourself an 
appropriate amount of time to secure the funds. 
 
 Often, purchasing doctors wait longer than appropriate to commence the process of 
obtaining financing for practice acquisition purposes.  This is probably due to the perceived 
complexity of gathering and preparing the required information to obtain the financing.  In 
preparing an informational package for the lender, consider the following format: (i) projected 
monthly personal expenses; (ii) personal financial statement; (iii) projection of first year's practice 
operations; (iv) practice valuation; (v) the names, telephone numbers and addresses of the 
advisors to the transaction; (vi) and due diligence reports; (vii) financial statements, including 
year-to-date, and tax returns for the practice over the last five (5) years; and (viii) any other 
relevant information, primarily relating to the financial condition of the practice being acquired. 
 
 Before granting a loan, the lender will review the informational package presented and, 
usually through the additional step of a loan committee if the lender is a bank, will either grant, 
conditionally grant, or reject your application based upon your:  (i) ability to repay the loan; 
(ii) character; and (iii) previous repayment history. 
 

Seller Assisted Financing 

 An important concern for the seller is being paid the acquisition price for the sale of the 
practice.  Therefore, the seller should not generally be eager to provide the financing. However, in 
the current economic environment, potential purchasers may not have the ability to obtain 
financing for the full purchase price, plus working capital.  In order to minimize this problem, the 
practice valuation should prove helpful to a lender as an analysis to show, in quantitative terms 
and based upon historical results, that the loan for the practice can be repaid, if granted.  
Nonetheless, many potential purchasers have high debt due to school loans.  Add to this the 
economic crisis which face lenders from time to time and you end up with purchasers without the 
ability to obtain the financing.  Dental lenders are now available to work exclusively with dental 
and specialty practices and understand the doctor's borrowing needs, as well as the concept of 
goodwill or a patient in the chair.  These lenders are willing to make loans to dentists and 
specialists which banks ordinarily would not make, as loan officers usually do not understand the 
business of dentistry or its specialties.  In certain circumstances, your advisors should be able to 
locate suitable financing for the practice acquisition. However, where financing is obtained, the 
lender may request the seller to provide some portion of the financing to ensure that the seller 
assists in the transition of patients to the purchaser.  This concept of "shared risk" will be a 
significant trend in the future. 
 
 Generally, practices sell for higher values where some component of seller assisted 
financing is available than where it is not.  Alternatively, the pool of purchasers shrinks where the 
sale is contingent upon the purchaser financing 100% of the acquisition price. 
 
 In the event that the seller is leaving the geographical area or will not otherwise have the 
ability to return to active practice should the purchaser default on payments of the purchase price, 
the seller would attempt to receive the purchase price in full, at closing.  
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 The complete sale of a practice should be distinguished from the situation where an 
associate buys into a practice over a predetermined time period.  In this instance, seller assisted 
financing is much less of a risk to the seller than in a complete sale because the seller remains 
active in practice.   
 
 Where the seller provides financing for the practice sale, the seller should require to obtain 
the same type and amount of security which a lending institution would require in approving a 
loan for the acquisition.  The personal guarantees of both the purchaser and the purchaser's 
spouse, if married, should be required in most, but not all circumstances.  In most instances, the 
incoming or purchasing doctor would not desire to provide personal guarantees of parents or 
relatives personal guarantees.  However, if the seller acts as a lending institution, the seller should 
require the same security as a lending institution.  Therefore, the request for the personal 
guarantee(s) of family members would probably be made. 
 
 As an additional consideration for obtaining adequate security by the seller, if some 
portion of the sale of the practice is through lending institution financing, the lending institution 
generally requires a first lien on the practice assets being sold.  Therefore, in the event of 
purchaser default, the lending institution is paid prior to the seller.  This would be one reason for 
the seller's need for security similar to that which would be required by a lending institution. 
 
 If seller assisted financing is provided, a provision is typically included in the acquisition 
documents, whereby the restrictive covenants are invalid with regard to the seller upon default of 
the purchase price by the purchaser.  In some states, the purchase price is paid pursuant to a 
"cognovit" promissory note.  A cognovit promissory note is one whereby judgement for default 
can be taken immediately by the note holder, which cuts off all defenses of the debtor and any 
appeal of judgment taken on the note. 
 
 Another provision is often included in the acquisition documents whereby the purchaser is 
prohibited from practicing in a specified geographical area, over a specific time period, in the 
event of default on sums owed to the seller.  Here, the seller prohibits purchaser from relocating 
nearby the acquired practice if the purchaser leaves prior to completing all obligations. 
 
 If the seller owns the practice facility, the seller may desire to retain the ability to terminate 
the lease in the event of non-payment under any seller assisted financing. 
 
 Where seller assisted financing is provided, the seller would desire to:  (i) know the 
character of the purchaser to whom the financing is being provided; (ii) obtain a substantial down 
payment; and (iii) obtain the same amount and type of security which a lending institution would 
require in approving the financing.  Seller assisted financing is not something which most sellers 
are eager to provide.  However, to the extent that the seller is confident that he or she will be 
repaid, the interest on the loan can be a worthwhile investment.  If granted prudently, seller 
assisted financing can provide the seller with a "fair" selling price for the practice, while providing 
the purchaser with an opportunity to acquire the practice which the purchaser would not 
otherwise have, but for the financing.  A common mistake in this area is for the seller or seller's 
advisor(s) requesting a selling price so high that the purchaser gets discouraged and defaults.  
Selling prices are not increasing, they are decreasing. 
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Covenants Not To Compete 

 The primary value of a practice is its patient base.  In acquiring a practice, the purchaser 
would not desire that the seller to compete after the acquisition is completed, except for those 
professional services rendered on behalf of the purchaser. 
 
 Alternatively, the seller would not desire for the purchaser to possess the ability to render 
professional services if the purchaser defaults on payment of the acquisition price or as a 
competing associate of the practice prior to its acquisition. 
 
 A covenant not to compete is usually contained as part of the acquisition documents.  
Although the enforceability of a covenant not to compete varies from state to state and cannot be 
reduced to a single formula, a covenant will more likely be enforced when it is a reasonable step in 
carrying out the securing of the goodwill of the acquired practice and is limited to those areas 
affecting the existence of goodwill. 
 
 The Restatement, Contracts, Second provides that promises imposing restraints, 
covenants not to compete, that are ancillary to a valid transaction or relationship include the 
following:  (i) a promise by the seller of a business (practice) not to compete with the purchaser in 
such a way as to injure the value of the business sold; (ii) a promise by an employee or other agent 
not to compete with the employer or other principal; and (iii) a promise by a partner, or 
shareholder, not to compete with the partnership, or corporation.  To be enforceable, a covenant 
not to compete must be limited as to the period of time, the area, and the activity involved; this is 
to indicate that the restraint is no greater than necessary to protect the legitimate interest of the 
purchaser upon the sale. 
 
 Covenants not to compete usually relate to the following:  (i) time, e.g., three to seven 
years; (ii) geography, e.g., ten miles, twenty miles, freeway boundaries or some defined location, a 
county or communities; (iii) non-solicitation of patients of the practice or its employees; and 
(iv) trade secrets and confidential information of the practice, e.g., patient lists and/or referral 
sources. 
 
 The sale and acquisition documents described in Figure 3-3 would provide for restriction 
covenant provisions.  The Practice Document Matrix in Figure 3-3 lists the documents necessary 
for any private practice option. 
 

Employment or Engagement of the Seller After the Acquisition 

 While it is an accepted practice for the purchaser to employ or engage the seller in the 
practice after the acquisition in order to assist in the transition of patients, the period of time 
necessary to accomplish the transfer is generally shorter than the purchaser thinks.  This assumes 
that the complete practice is being acquired and sold and that the purchaser and seller are not 
planning on a co-ownership or solo group arrangement. 
 
 There are two reasons for this limited transition period.  First, the seller generally desires 
to be compensated for professional services rendered in the practice, as well as to be paid for his 
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or her presence on the premises of the practice for patient and/or referral source introductions and 
to answer any questions from the purchaser.  Therefore, the seller is typically compensated by 
way of:  (i) payment for professional services rendered; and (ii) an hourly, half-day or full-day rate 
for patient and/or referral source introductory and other consulting services for the purchaser.  To 
the extent that the seller is being compensated for professional services, the cash flow of the 
practice is reduced.  This limits the purchaser's ability to pay the lender and/or seller the purchase 
price.  The end result is that the transition period should last only a short time period of one to 
three months.  In the event that the seller and purchaser plan to work together for more than a 
short period of time due to the uniqueness of the practice or the seller's desire to continue to 
work, the impact upon cash flow must be considered. 
 
 Second, the practice facility size and design often does not allow for the seller and 
purchaser to render professional services together, comfortably.  Therefore, in order for the seller 
and purchaser to work at the same time, both doctors tend to be somewhat cramped and 
inefficient. 
 
 These comments are generalizations and exceptions exist.  However, for the purchaser to 
protect himself or herself relative to the seller's rendering of services, professional or otherwise, 
after the acquisition, the purchaser should retain the ability to limit or terminate the relationship.  
The seller's purpose should not be to earn a living in the purchaser's newly acquired practice, but 
to assist in the ownership transition. 
 
 An important exception exists in that the selling doctor's anticipated retirement may only 
be partial and not complete.  The parties can definitely negotiate that the selling doctor may 
remain in the practice, even for an indefinite period of time within limitations, to continue to 
render services on a mutually agreeable basis under agreed upon schedules, compensation, terms 
and conditions.  In fact, the selling doctor may negotiate that his or her restrictive covenants 
would be null and void if the purchaser inappropriately terminates the seller's employment as an 
employee or engagement as an independent contractor after the sale. 
 

The Needle in the Haystack 

 How do the seller and purchaser find each other?  Through: (i) dental schools; (ii) dental 
equipment and supply companies; (iii) advertisements in local, county, state and national dental 
publications and journals; (iv) practice brokers; (v) dental fraternities; (vi) dental laboratory 
technicians; (vii) practice management consultants; (viii) accountants and attorneys; 
(ix) newspaper classified advertisements; (x) study clubs; (xi) colleagues; and/or (xii) a 
combination of any of the above. 
 
 Practice brokers sell many of practices around the country.  Although a brokerage fee of 
approximately ten percent (10%) of the selling price is customarily charged, the ten percent (10%) 
can be well the fee if the seller cannot find a purchaser or if the candidate/purchasing doctor 
cannot locate the "right" practice. 
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Practice Mergers 

 Practice mergers usually work well for both the retiring and purchasing doctors.  Let's say 
that a retiring doctor is having difficulty locating a purchaser, which will be a future trend due to 
supply and demand.  Often, there is a doctor nearby who could be busier.  Your practice can 
merge into the most desirable of the two facilities and the younger doctor can buy-out the retiring 
doctor.  The economics are usually good in that the overhead of the disappearing practice is easily 
absorbed into the overhead of the surviving practice.  Your dental supply representative can be 
extremely helpful in this situation because the dental supply representative knows your neighbors 
who you don't know. 
 
 Practice sales and acquisitions work well when the parties and their advisors understand 
all of the relevant factors relating to the transaction.  Where the sale and acquisition is a "win-
win" for both the selling and purchasing doctor, the sale and acquisition usually works well. 
 


